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70. Palestine was part of the Ottoman Empire. At the end of the First World War, a class
"A" Mandate for Palestine was entrusted to Great Britain by the League of Nations,
pursuant to paragraph 4 of Article 22 of the Covenant, which provided that:

"Certain communities, formerly belonging to the Turkish Empire have reached a stage of
development where their existence as independent nations can be provisionally
recognized subject to the rendering of administrative advice and assistance by a
Mandatory until such time as they are able to stand alone."



The Court recalls that in its Advisory Opinion on the International Status of South West
Afiica, speaking of mandates in general, it observed that "The Mandate was created, in
the interest of the inhabitants of the territory, and of humanity in general, as an
international institution with an international object — a sacred trust of civilization."
(LC.J. Reports 1950, p. 132.) The Court also held in this regard that "two principles were
considered to be of paramount importance: the principle of non-annexation and the
principle that the well-being and development of . . . peoples [not yet able to govern
themselves] form[ed] 'a sacred trust of civilization" (ibid., p. 131).

The territorial boundaries of the Mandate for Palestine were laid down by various
instruments, in particular on the eastern border by a British memorandum of 16
September 1922 and an Anglo-Transjordanian Treaty of 20 February 1928.

71. In 1947 the United Kingdom announced its intention to complete evacuation of the
mandated territory by 1 August 1948, subsequently advancing that date to 15 May 1948.
In the meantime, the General Assembly had on 29 November 1947 adopted resolution
181 (II) on the future government of Palestine, which "Recommends to the United
Kingdom . . . and to all other Members of the United Nations the adoption and
implementation . . . of the Plan of Partition" of the territory, as set forth in the resolution,
between two independent States, one Arab, the other Jewish, as well as the creation of a
special international régime for the City of Jerusalem. The Arab population of Palestine
and the Arab States rejected this plan, contending that it was unbalanced; on 14 May
1948, Israel proclaimed its independence on the strength of the General Assembly
resolution; armed conflict then broke out between Israel and a number of Arab States and
the Plan of Partition was not implemented.

72. By resolution 62 (1948) of 16 November 1948, the Security Council decided that "an
armistice shall be established in all sectors of Palestine" and called upon the parties
directly involved in the conflict to seek agreement to this end. In conformity with this
decision, general armistice agreements were concluded in 1949 between Israel and the
neighbouring States through mediation by the United Nations. In particular, one such
agreement was signed in Rhodes on 3 April 1949 between Israel and Jordan. Articles V
and VI of that Agreement fixed the armistice demarcation line between Israeli and Arab
forces (often later called the "Green Line" owing to the colour used for it on maps;
hereinafter the "Green Line"). Article III, paragraph 2, provided that "No element of the .
. . military or para-military forces of either Party . . . shall advance beyond or pass over
for any purpose whatsoever the Armistice Demarcation Lines . . ." It was agreed in
Article VI, paragraph 8, that these provisions would not be "interpreted as prejudicing, in
any sense, an ultimate political settlement between the Parties". It was also stated that
"the Armistice Demarcation Lines defined in articles V and VI of [the] Agreement [were]
agreed upon by the Parties without prejudice to future territorial settlements or boundary
lines or to claims of either Party relating thereto". The Demarcation Line was subject to
such rectification as might be agreed upon by the parties.



73. In the 1967 armed conflict, Israeli forces occupied all the territories which had
constituted Palestine under British Mandate (including those known as the West Bank,
lying to the east of the Green Line).

74. On 22 November 1967, the Security Council unanimously adopted resolution 242
(1967), which emphasized the inadmissibility of acquisition of territory by war and called
for the "Withdrawal of Israel armed forces from territories occupied in the recent
conflict", and "Termination of all claims or states of belligerency".

75. From 1967 onwards, Israel took a number of measures in these territories aimed at
changing the status of the City of Jerusalem. The Security Council, after recalling on a
number of occasions "the principle that acquisition of territory by military conquest is
inadmissible", condemned those measures and, by resolution 298 (1971) of 25 September
1971, confirmed in the clearest possible terms that: '

"all legislative and administrative actions taken by Israel to change the status of
the City of Jerusalem, including expropriation of land and properties, transfer of
populations and legislation aimed at the incorporation of the occupied section, are
totally invalid and cannot change that status".

Later, following the adoption by Israel on 30 July 1980 of the Basic Law making
Jerusalem the "complete and united" capital of Israel, the Security Council, by resolution
478 (1980) of 20 August 1980, stated that the enactment of that Law constituted a
violation of international law and that "all legislative and administrative measures and
actions taken by Israel, the occupying Power, which have altered or purport to alter the
character and status of the Holy City of Jerusalem . . . are null and void". It further
decided "not to recognize the 'basic law' and such other actions by Israel that, as a result
of this law, seek to alter the character and status of Jerusalem".

76. Subsequently, a peace treaty was signed on 26 October 1994 between Israel and
Jordan. That treaty fixed the boundary between the two States "with reference to the
boundary definition under the Mandate as is shown in Annex I (a) . . . without prejudice
to the status of any territories that came under Israeli military government control in
1967" (Article 3, paragraphs 1 and 2). Annex I provided the corresponding maps and
added that, with regard to the "territory that came under Israeli military government
control in 1967", the line indicated "is the administrative boundary" with Jordan.

77. Lastly, a number of agreements have been signed since 1993 between Israel and the
Palestine Liberation Organization imposing various obligations on each party. Those
agreements inter alia required Israel to transfer to Palestinian authorities certain powers
and responsibilities exercised in the Occupied Palestinian Territory by its military
authorities and civil administration. Such transfers have taken place, but, as a result of
subsequent events, they remained partial and limited.



78. The Court would observe that, under customary international law as reflected (see
paragraph 89 below) in Article 42 of the Regulations Respecting the Laws and Customs
of War on Land annexed to the Fourth Hague Convention of 18 October 1907
(hereinafter "the Hague Regulations of 1907"), territory is considered occupied when it is
actually placed under the authority of the hostile army, and the occupation extends only
to the territory where such authority has been established and can be exercised.

The territories situated between the Green Line (see paragraph 72 above) and the former
eastern boundary of Palestine under the Mandate were occupied by Israel in 1967 during
the armed conflict between Israel and Jordan. Under customary international law, these
were therefore occupied territories in which Israel had the status of occupying Power.
Subsequent events in these territories, as described in paragraphs 75 to 77 above, have
done nothing to alter this situation. All these territories (including East Jerusalem) remain
occupied territories and Israel has continued to have the status of occupying Power.

86. The Court will now determine the rules and principles of international law which are
relevant in assessing the legality of the measures taken by Israel. Such rules and
principles can be found in the United Nations Charter and certain other treaties, in
customary international law and in the relevant resolutions adopted pursuant to the
Charter by the General Assembly and the Security Council. However, doubts have been
expressed by Israel as to the applicability in the Occupied Palestinian Territory of certain
rules of international humanitarian law and human rights instruments. The Court will
now consider these various questions.

87. The Court first recalls that, pursuant to Article 2, paragraph 4, of the United Nations
Charter:

"All Members shall refrain in their international relations from the threat or use of force
against the territorial integrity or political independence of any State, or in any other
manner inconsistent with the Purposes of the United Nations."

On 24 October 1970, the General Assembly adopted resolution 2625 (XXV), entitled
"Declaration on Principles of International Law concerning Friendly Relations and Co-
operation among States" (hereinafter "resolution 2625 (XXV)"), in which it emphasized
that "No territorial acquisition resulting from the threat or use of force shall be
recognized as legal." As the Court stated in its Judgment in the case concerning Military
and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America), the principles as to the use of force incorporated in the Charter reflect
customary international law (see L C.J. Reports 1986, pp. 98-101, paras. 187-190); the
same is true of its corollary entailing the illegality of territorial acquisition resulting from
the threat or use of force. |



88. The Court also notes that the principle of self-determination of peoples has been
enshrined in the United Nations Charter and reaffirmed by the General Assembly in
resolution 2625 (XXV) cited above, pursuant to which "Every State has the duty to

refrain from any forcible action which deprives peoples referred to [in that resolution] . . .
of their right to self-determination." Article 1 common to the International Covenant on
Economic, Social and Cultural Rights and the International Covenant on Civil and
Political Rights reaffirms the right of all peoples to self-determination, and lays upon the
States parties the obligation to promote the realization of that right and to respect it, in
conformity with the provisions of the United Nations Charter.

The Court would recall that in 1971 it emphasized that current developments in
"international law in regard to non-self-governing territories, as enshrined in the Charter
of the United Nations, made the principle of self-determination applicable to all [such
territories]". The Court went on to state that "These developments leave little doubt that
the ultimate objective of the sacred trust" referred to in Article 22, paragraph 1, of the
Covenant of the League of Nations "was the self-determination . . . of the peoples
concerned" (Legal Consequences for States of the Continued Presence of South Africa in
Namibia (South West Africa) notwithstanding Security Council Resolution 276 (1970),
Advisory Opinion, 1.C.J. Reports 1971, p. 31, paras. 52-53). The Court has referred to this
principle on a number of occasions in its jurisprudence (ibid.; see also Western Sahara,
Advisory Opinion, I.C.J. Reports 1975, p. 68, para. 162). The Court indeed made it clear
that the right of peoples to self-determination is today a right erga omnes (see East Timor
(Portugal v. Australia), Judgment, L.C.J. Reports 1995, p. 102, para. 29).

89. As regards international humanitarian law, the Court would first note that Israel is not
a party to the Fourth Hague Convention of 1907, to which the Hague Regulations are
annexed. The Court observes that, in the words of the Convention, those Regulations
were prepared "to revise the general laws and customs of war" existing at that time. Since
then, however, the International Military Tribunal of Nuremberg has found that the "rules
laid down in the Convention were recognised by all civilised nations, and were regarded
as being declaratory of the laws and customs of war" (Judgment of the International
Military Tribunal of Nuremberg, 30 September and 1 October 1946, p. 65). The Court
itself reached the same conclusion when examining the rights and duties of belligerents in
their conduct of military operations (Legality of the Threat or Use of Nuclear Weapons,
Advisory Opinion, 1.C.J. Reports 1996 (I), p. 256, para. 75). The Court considers that the
provisions of the Hague Regulations have become part of customary law, as is in fact
recognized by all the participants in the proceedings before the Court.

The Court also observes that, pursuant to Article 154 of the Fourth Geneva Convention,
that Convention is supplementary to Sections II and III of the Hague Regulations. Section
III of those Regulations, which concerns "Military authority over the territory of the
hostile State", is particularly pertinent in the present case.

90. Secondly, with regard to the Fourth Geneva Convention, differing views have been
expressed by the participants in these proceedings. Israel, contrary to the great majority



of the other participants, disputes the applicability de jure of the Convention to the
Occupied Palestinian Territory. In particular, in paragraph 3 of Annex I to the report of
the Secretary-General, entitled "Summary Legal Position of the Government of Israel", it
is stated that Israel does not agree that the Fourth Geneva Convention "is applicable to
the occupied Palestinian Territory", citing "the lack of recognition of the territory as
sovereign prior to its annexation by Jordan and Egypt" and inferring that it is "not a
territory of a High Contracting Party as required by the Convention".

91. The Court would recall that the Fourth Geneva Convention was ratified by Israel on 6
July 1951 and that Israel is a party to that Convention. Jordan has also been a party
thereto since 29 May 1951. Neither of the two States has made any reservation that would
be pertinent to the present proceedings.

Furthermore, Palestine gave a unilateral undertaking, by declaration of 7 June 1982, to
apply the Fourth Geneva Convention. Switzerland, as depositary State, considered that
unilateral undertaking valid. It concluded, however, that it "[was] not — as a depositary —
in a position to decide whether" "the request [dated 14 June 1989] from the Palestine
Liberation Movement in the name of the 'State of Palestine' to accede" inter alia to the
Fourth Geneva Convention "can be considered as an instrument of accession". '

92. Moreover, for the purpose of determining the scope of application of the Fourth
Geneva Convention, it should be recalled that under common Article 2 of the four
Conventions of 12 August 1949:

"In addition to the provisions which shall be implemented in peacetime, the present
Convention shall apply to all cases of declared war or of any other armed conflict which
may arise between two or more of the High Contracting Parties, even if the state of war is
not recognized by one of them.

The Convention shall also apply to all cases of partial or total occupation of the territory
of a High Contracting Party, even if the said occupation meets with no armed resistance.

Although one of the Powers in conflict may not be a party to the present Convention, the
Powers who are parties thereto shall remain bound by it in their mutual relations. They
shall furthermore be bound by the Convention in relation to the said Power, if the latter
accepts and applies the provisions thereof."

93. After the occupation of the West Bank in 1967, the Israeli authorities issued an order
No. 3 stating in its Article 35 that:

"the Military Court . . . must apply the provisions of the Geneva Convention dated
12 August 1949 relative to the Protection of Civilian Persons in Time of War with
respect to judicial procedures. In case of conflict between this Order and the said
Convention, the Convention shall prevail."



Subsequently, the Israeli authorities have indicated on a number of occasions that in fact
they generally apply the humanitarian provisions of the Fourth Geneva Convention
within the occupied territories. However, according to Israel's position as briefly recalled
in paragraph 90 above, that Convention is not applicable de jure within those territories
because, under Article 2, paragraph 2, it applies only in the case of occupation of
territories falling under the sovereignty of a High Contracting Party involved in an armed
conflict. Israel explains that Jordan was admittedly a party to the Fourth Geneva '
Convention in 1967, and that an armed conflict broke out at that time between Israel and
Jordan, but it goes on to observe that the territories occupied by Israel subsequent to that
conflict had not previously fallen under Jordanian sovereignty. It infers from this that that
Convention is not applicable de jure in those territories. According however to the great
majority of other participants in the proceedings, the Fourth Geneva Convention is
applicable to those territories pursuant to Article 2, paragraph 1, whether or not Jordan
had any rights in respect thereof prior to 1967.

94. The Court would recall that, according to customary international law as expressed in
Article 31 of the Vienna Convention on the Law of Treaties of 23 May 1969, a treaty
must be interpreted in good faith in accordance with the ordinary meaning to be given to
its terms in their context and in the light of its object and purpose. Article 32 provides
that:

"Recourse may be had to supplementary means of interpretation, including the
preparatory work of the treaty and the circumstances of its conclusion, in order to
confirm the meaning resulting from the application of article 31, or to determine the
meaning when the interpretation according to article 31 . . . leaves the meaning
ambiguous or obscure; or . . . leads to a result which is manifestly obscure or
unreasonable." (See Oil Platforms (Islamic Republic of Iran v. United States of America),
Preliminary Objections, L.C.J. Reports 1996 (1I), p. 812, para. 23; see, similarly,
Kasikili/Sedudu Island (Botswana/Namibia), 1.C.J. Reports 1999 (II), p. 1059, para. 18,
and Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), Judgment,
L.C.J. Reports 2002, p. 645, para. 37.)

95. The Court notes that, according to the first paragraph of Article 2 of the Fourth
Geneva Convention, that Convention is applicable when two conditions are fulfilled: that
there exists an armed conflict (whether or not a state of war has been recognized); and
that the conflict has arisen between two contracting parties. If those two conditions are
satisfied, the Convention applies, in particular, in any territory occupied in the course of
the conflict by one of the contracting parties.

The object of the second paragraph of Article 2 is not to restrict the scope of application
of the Convention, as defined by the first paragraph, by excluding therefrom territories
not falling under the sovereignty of one of the contracting parties. It is directed simply to
making it clear that, even if occupation effected during the conflict met no armed
resistance, the Convention is still applicable.



This interpretation reflects the intention of the drafters of the Fourth Geneva Convention
to protect civilians who find themselves, in whatever way, in the hands of the occupying
Power. Whilst the drafters of the Hague Regulations of 1907 were as much concerned
with protecting the rights of a State whose territory is occupied, as with protecting the
inhabitants of that territory, the drafters of the Fourth Geneva Convention sought to
guarantee the protection of civilians in time of war, regardless of the status of the
occupied territories, as is shown by Article 47 of the Convention.

That interpretation is confirmed by the Convention's travaux préparatoires. The
Conference of Government Experts convened by the International Committee of the Red
Cross (hereinafter, "ICRC") in the aftermath of the Second World War for the purpose of
preparing the new Geneva Conventions recommended that these conventions be
applicable to any armed conflict "whether [it] is or is not recognized as a state of war by
the parties” and "in cases of occupation of territories in the absence of any state of war"
(Report on the Work of the Conference of Government Experts for the Study of the
Conventions for the Protection of War Victims, Geneva, 14-26 April 1947, p. 8). The
drafters of the second paragraph of Article 2 thus had no intention, when they inserted
that paragraph into the Convention, of restricting the latter's scope of application. They

- were merely seeking to provide for cases of occupation without combat, such as the

occupation of Bohemia and Moravia by Germany in 1939.

96. The Court would moreover note that the States parties to the Fourth Geneva
Convention approved that interpretation at their Conference on 15 July 1999. They issued
a statement in which they "reaffirmed the applicability of the Fourth Geneva Convention
to the Occupied Palestinian Territory, including East Jerusalem". Subsequently, on 5
December 2001, the High Contracting Parties, referring in particular to Article 1 of the
Fourth Geneva Convention of 1949, once again reaffirmed the "applicability of the
Fourth Geneva Convention to the Occupied Palestinian Territory, including East
Jerusalem". They further reminded the Contracting Parties participating in the
Conference, the parties to the conflict, and the State of Israel as occupying Power, of their
respective obligations.

97. Moreover, the Court would observe that the ICRC, whose special position with
respect to execution of the Fourth Geneva Convention must be "recognized and respected
at all times" by the parties pursuant to Article 142 of the Convention, has also expressed
its opinion on the interpretation to be given to the Convention. In a declaration of 5
December 2001, it recalled that "the ICRC has always affirmed the de jure applicability
of the Fourth Geneva Convention to the territories occupied since 1967 by the State of
Israel, including East Jerusalem".

98. The Court notes that the General Assembly has, in many of its resolutions, taken a
position to the same effect. Thus on 10 December 2001 and 9 December 2003, in
resolutions 56/60 and 58/97, it reaffirmed "that the Geneva Convention relative to the
Protection of Civilian Persons in Time of War, of 12 August 1949, is applicable to the
Occupied Palestinian Territory, including East Jerusalem, and other Arab territories
occupied by Israel since 1967".



99. The Security Council, for its part, had already on 14 June 1967 taken the view in
resolution 237 (1967) that "all the obligations of the Geneva Convention relative to the
Treatment of Prisoners of War . . . should be complied with by the parties involved in the
conflict".

Subsequently, on 15 September 1969, the Security Council, in resolution 271 (1969),
called upon "Israel scrupulously to observe the provisions of the Geneva Conventions
and international law governing military occupation”.

Ten years later, the Security Council examined "the policy and practices of Israel in
establishing settlements in the Palestinian and other Arab tetritories occupied since
1967". In resolution 446 (1979) of 22 March 1979, the Security Council considered that
those settlements had "no legal validity" and affirmed "once more that the Geneva
Convention relative to the Protection of Civilian Persons in Time of War, of 12 August
1949, 1s applicable to the Arab territories occupied by Israel since 1967, including
Jerusalem". It called "once more upon Israel, as the occupying Power, to abide
scrupulously” by that Convention.

On 20 December 1990, the Security Council, in resolution 681 (1990), urged "the
Government of Israel to accept the de jure applicability of the Fourth Geneva Convention
.. . to all the territories occupied by Israel since 1967 and to abide scrupulously by the
provisions of the Convention". It further called upon "the high contracting parties to the
said Fourth Geneva Convention to ensure respect by Israel, the occupying Power, for its
obligations under the Convention in accordance with article 1 thereof™.

Lastly, in resolutions 799 (1992) of 18 December 1992 and 904 (1994) of 18 March
1994, the Security Council reaffirmed its position concerning the applicability of the
Fourth Geneva Convention in the occupied territories.

100. The Court would note finally that the Supreme Court of Israel, in a judgment dated
30 May 2004, also found that: '

"The military operations of the [Israeli Defence Forces] in Rafah, to the extent they affect
civilians, are governed by Hague Convention IV Respecting the Laws and Customs of
War on Land 1907 . . . and the Geneva Convention Relative to the Protection of Civilian
Persons in Time of War 1949."

101. In view of the foregoing, the Court considers that the Fourth Geneva Convention is
applicable in any occupied territory in the event of an armed conflict arising between two
or more High Contracting Parties. Israel and Jordan were parties to that Convention when
the 1967 armed conflict broke out. The Court accordingly finds that that Convention is
applicable in the Palestinian territories which before the conflict lay to the east of the
Green Line and which, during that conflict, were occupied by Israel, there being no need
for any enquiry into the precise prior status of those territories.



102. The participants in the proceedings before the Court also disagree whether the
international human rights conventions to which Israel is party apply within the Occupied
Palestinian Territory. Annex I to the report of the Secretary-General states:

"4. Israel denies that the International Covenant on Civil and Political Rights and the
International Covenant on Economic, Social and Cultural Rights, both of which it has
signed, are applicable to the occupied Palestinian territory. It asserts that humanitarian
law is the protection granted in a conflict situation such as the one in the West Bank and
Gaza Strip, whereas human rights treaties were intended for the protection of citizens
from their own Government in times of peace."

Of the other participants in the proceedings, those who addressed this issue contend that,
on the contrary, both Covenants are applicable within the Occupied Palestinian Territory.

103. On 3 October 1991 Israel ratified both the International Covenant on Economic,
Social and Cultural Rights of 19 December 1966 and the International Covenant on Civil
and Political Rights of the same date, as well as the United Nations Convention on the
Rights of the Child of 20 November 1989. It is a party to these three instruments.

104. In order to determine whether these texts are applicable in the Occupied Palestinian
Territory, the Court will first address the issue of the relationship between international
humanitarian law and human rights law and then that of the applicability of human rights
instruments outside national territory.

105. In its Advisory Opinion of 8 July 1996 on the Legality of the Threat or Use of
Nuclear Weapons, the Court had occasion to address the first of these issues in relation to
the International Covenant on Civil and Political Rights. In those proceedings certain
States had argued that "the Covenant was directed to the protection of human rights in
peacetime, but that questions relating to unlawful loss of life in hostilities were governed
by the law applicable in armed conflict" (L C.J. Reports 1996 (I), p. 239, para. 24).

The Court rejected this argument, stating that:

"the protection of the International Covenant of Civil and Political Rights does not cease
in times of war, except by operation of Article 4 of the Covenant whereby certain
provisions may be derogated from in a time of national emergency. Respect for the right
to life is not, however, such a provision. In principle, the right not arbitrarily to be
deprived of one's life applies also in hostilities. The test of what is an arbitrary
deprivation of life, however, then falls to be determined by the applicable lex specialis,
namely, the law applicable in armed conflict which is designed to regulate the conduct of
hostilities." (Ibid., p. 240, para. 25.)

106. More generally, the Court considers that the protection offered by human rights
conventions does not cease in case of armed conflict, save through the effect of
provisions for derogation of the kind to be found in Article 4 of the International



Covenant on Civil and Political Rights. As regards the relationship between international
humanitarian law and human rights law, there are thus three possible situations: some
rights may be exclusively matters of international humanitarian law; others may be
exclusively matters of human rights law; yet others may be matters of both these
branches of international law. In order to answer the question put to it, the Court will
have to take into consideration both these branches of international law, namely human
rights law and, as lex specialis, international humanitarian law.

107. It remains to be determined whether the two international Covenants and the
Convention on the Rights of the Child are applicable only on the territories of the States
parties thereto or whether they are also applicable outside those territories and, if so, in
what circumstances.

108. The scope of application of the International Covenant on Civil and Political Rights
is defined by Article 2, paragraph 1, thereof, which provides:

"Each State Party to the present Covenant undertakes to respect and to ensure to
all individuals within its territory and subject to its jurisdiction the rights
recognized in the present Covenant, without distinction of any kind, such as race,
colour, sex, language, religion, political or other opinion, national or social origin,
property, birth or other status."

This provision can be interpreted as covering only individuals who are both present
within a State's territory and subject to that State's jurisdiction. It can also be construed as
covering both individuals present within a State's territory and those outside that territory
but subject to that State's jurisdiction. The Court will thus seek to determine the meaning
to be given to this text.

109. The Court would observe that, while the jurisdiction of States is primarily territorial,
it may sometimes be exercised outside the national territory. Considering the object and
purpose of the International Covenant on Civil and Political Rights, it would seem natural
that, even when such is the case, States parties to the Covenant should be bound to
comply with its provisions.

The constant practice of the Human Rights Committee is consistent with this. Thus, the
Committee has found the Covenant applicable where the State exercises its jurisdiction
on foreign territory. It has ruled on the legality of acts by Uruguay in cases of arrests
carried out by Uruguayan agents in Brazil or Argentina (case No. 52/79, Lépez Burgos v.
Uruguay; case No. 56/79, Lilian Celiberti de Casariego v. Uruguay). It decided to the
same effect in the case of the confiscation of a passport by a Uruguayan consulate in
Germany (case No. 106/81, Montero v. Uruguay).

The travaux préparatoires of the Covenant confirm the Committee's interpretation of
Article 2 of that instrument. These show that, in adopting the wording chosen, the
drafters of the Covenant did not intend to allow States to escape from their obligations
when they exercise jurisdiction outside their national territory. They only intended to



prevent persons residing abroad from asserting, vis-a-vis their State of origin, rights that
do not fall within the competence of that State, but of that of the State of residence (see
the discussion of the preliminary draft in the Commission on Human Rights,
E/CN.4/SR.194, para. 46; and United Nations, Official Records of the General Assembly,
Tenth Session, Annexes, A/2929, Part II, Chap. V, para. 4 (1955)). |

110. The Court takes note in this connection of the position taken by Israel, in relation to
the applicability of the Covenant, in its communications to the Human Rights Committee,
and of the view of the Committee.

In 1998, Israel stated that, when preparing its report to the Committee, it had had to face
the question "whether individuals resident in the occupied territories were indeed subject
to Israel's jurisdiction" for purposes of the application of the Covenant
(CCPR/C/SR.1675, para. 21). Israel took the position that "the Covenant and similar
instruments did not apply directly to the current situation in the occupied territories"
(ibid., para. 27).

The Committee, in its concluding observations after examination of the report, expressed
concern at Israel's attitude and pointed "to the long-standing presence of Israel in [the
occupied] territories, Israel's ambiguous attitude towards their future status, as well as the
exercise of effective jurisdiction by Israeli security forces therein" (CCPR/C/79/Add.93,
para. 10). In 2003 in face of Israel's consistent position, to the effect that "the Covenant
does not apply beyond its own territory, notably in the West Bank and Gaza . . .", the
Committee reached the following conclusion:

"in the current circumstances, the provisions of the Covenant apply to the benefit of the
population of the Occupied Territories, for all conduct by the State party's authorities or
agents in those territories that affect the enjoyment of rights enshrined in the Covenant
and fall within the ambit of State responsibility of Israel under the principles of public
international law" (CCPR/CO/78/ISR, para. 11).

111. In conclusion, the Court considers that the International Covenant on Civil and
Political Rights is applicable in respect of acts done by a State in the exercise of its
jurisdiction outside its own territory.

112. The International Covenant on Economic, Social and Cultural Rights contains no
provision on its scope of application. This may be explicable by the fact that this
Covenant guarantees rights which are essentially territorial. However, it is not to be
excluded that it applies both to territories over which a State party has sovereignty and to
those over which that State exercises territorial jurisdiction. Thus Article 14 makes
provision for transitional measures in the case of any State which "at the time of
becoming a Party, has not been able to secure in its metropolitan territory or other
territories under its jurisdiction compulsory primary education, free of charge".

It is not without relevance to recall in this regard the position taken by Israel in its reports
to the Committee on Economic, Social and Cultural Rights. In its initial report to the



Committee of 4 December 1998, Israel provided "statistics indicating the enjoyment of
the rights enshrined in the Covenant by Israeli settlers in the occupied Territories". The
Committee noted that, according to Israel, "the Palestinian population within the same
jurisdictional areas were excluded from both the report and the protection of the
Covenant" (E/C.12/1/Add. 27, para. 8). The Committee expressed its concern in this
regard, to which Israel replied in a further report of 19 October 2001 that it has
"consistently maintained that the Covenant does not apply to areas that are not subject to
its sovereign territory and jurisdiction" (a formula inspired by the language of the
International Covenant on Civil and Political Rights). This position, continued Israel, is
"based on the well-established distinction between human rights and humanitarian law
under international law". It added: "the Committee's mandate cannot relate to events in
the West Bank and the Gaza Strip, inasmuch as they are part and parcel of the context of
armed conflict as distinct from a relationship of human rights" (E/1990/6/Add. 32, para.
5). In view of these observations, the Committee reiterated its concern about Israel's
position and reaffirmed "its view that the State party's obligations under the Covenant
apply to all territories and populations under its effective control" (E/C.12/1/Add.90,
paras. 15 and 31).

For the reasons explained in paragraph 106 above, the Court cannot accept Israel's view.
It would also observe that the territories occupied by Israel have for over 37 years been
subject to its territorial jurisdiction as the occupying Power. In the exercise of the powers
available to it on this basis, Israel is bound by the provisions of the International
Covenant on Economic, Social and Cultural Rights. Furthermore, it is under an obligation
not to raise any obstacle to the exercise of such rights in those fields where competence
has been transferred to Palestinian authorities.

113. As regards the Convention on the Rights of the Child of 20 November 1989, that
instrument contains an Article 2 according to which "States Parties shall respect and
ensure the rights set forth in the . . . Convention to each child within their jurisdiction . .
.". That Convention is therefore applicable within the Occupied Palestinian Territory.

120. As regards these settlements, the Court notes that Article 49, paragraph 6, of the
Fourth Geneva Convention provides: "The Occupying Power shall not deport or transfer
parts of its own civilian population into the territory it occupies." That provision prohibits
not only deportations or forced transfers of population such as those carried out during
the Second World War, but also any measures taken by an occupying Power in order to
organize or encourage transfers of parts of its own population into the occupied territory.

In this respect, the information provided to the Court shows that, since 1977, Israel has
conducted a policy and developed practices involving the establishment of settlements in
the Occupied Palestinian Territory, contrary to the terms of Article 49, paragraph 6, just
cited.



The Security Council has thus taken the view that such policy and practices "have no
legal validity". It has also called upon "Israel, as the occupying Power, to abide
scrupulously"” by the Fourth Geneva Convention and:

"to rescind its previous measures and to desist from taking any action which would result
in changing the legal status and geographical nature and materially affecting the
demographic composition of the Arab territories occupied since 1967, including
Jerusalem and, in particular, not to transfer parts of its own civilian population into the
occupied Arab territories" (resolution 446 (1979) of 22 March 1979).

The Council reaffirmed its position in resolutions 452 (1979) of 20 July 1979 and 465
(1980) of 1 March 1980. Indeed, in the latter case it described "Israel's policy and
practices of settling parts of its population and new immigrants in [the occupied]
territories" as a "flagrant violation" of the Fourth Geneva Convention.

The Court concludes that the Israeli settlements in the Occupied Palestinian Territory
(including East Jerusalem) have been established in breach of international law.

*



