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The rationalism/irrationalism debate

In the “rationalism/irrationalism debate” in cls in the late 1970s and early
1980s, the systematizers argued that we could put the notion of legal
indeterminacy to work to buttress systemnic analysis of the role of law in
capitalism. The “irrationalists” (left/mpm types) countered by deploying
the minimalist internal critique of legal reasoning in the “viral” direction,
arguing that far from supporting the systemic analysis, it decisively un-
dermined ic.3?

I'would put the leftist goals of the critique of adjudication, shared by
systemic and left/mpm types, this way: to reveal the large role played by
the legal system; to delegitimate the outcomes achieved through the legal
system by exposing them as political when they masquerade as neutral; to
show that they are in some sense unjust and that their injustice contributes

to the larger injustice of the society as a whole; to be, thereby, a radicalizing °

force on those who read and accept the analysis; and to suggest ways thar
a radicalizing project should approach the task of making che system less
unjust through political action.

The cls “science project” worked to show that really understanding leads
in all these directions, within che general] framework of the model of alien-
ated powers developed by Feuerbach and Marx. The three parts of that
model were to show (z) falseness of the theory thar conventionally explains
why things are the way they are, () sub rosa determination by somerthing
else, (¢) the need to change to a new mode of determination through human
agency according to a correct moral theory.

Systematizers and irrationalists collaborated on the first of these opera-
tions through the development and radicalization of legal realism. We

attacked the false appearance of necessity by minimalist internal or (tomy:

mind mistaken) global critique. We attempted to show that legal rules
played a much larger role than generally supposed in producing the hi-
erarchical, alienated world of our capitalism, and that these legal rules
reflected ideological projects, or at least parricular, contingent social vi-’
sions, rather than an ianer logic of law.

The second part of the science project involved developing theories of
&&mn really happens, and why, that bring to light both human agency and,
injustice, and showing that they can be causally attributed to “the systemn:”
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The notion went something like this: “We have this system as a matter of
fact (of science). Having this system necessarily (because of science) re-
quires that you have these conditions that according to our (nonscientific
ethical system) are injustices. This knowledge is nonideological.”

It was here that disagreement arose. Systematizers argued, plausibly,
that the content and evolution of the legal system were in some sense
responsive to the content and evolution of “society,” so that law could be
understood as a dependent variable. They also argued, plausibly, thar che
legal system performed a “function” in the social system, contriburing to
its content and evolution as well as reflecting it.

In the late 1970s, there were many extant versions of system among
which to choose, including neo-Marxism, Weber’s theory of law in capi-
talism, Parsonian structural/functionalism, and Habermas’s theory of com-
municative action. Perhaps the single most common attitude was “post”
in relation to these quite elaborated theories, but influenced by all of them.
It seemed obvious that American society had gone through a series of
stages, from an agrarian, supposedly individualistic, yeoman society,
through industrialization, urbanization, and class stratification, toward a
highly “interdependent” welfare capitalism dominated by large corpora-
tions and state bureaucracies. It seemed plausible that the legal system
had responded to different needs and performed different funcrions in each
period.?

The rationalism/irrationalism debate was about whether this intuition
could be supported through legal scholarship. It focused on a particular
version of system, what I will call the “neo-Marxist theory of law in cap-
italism,” not because the parricipants were Marxists (a few had been), but
because this theory seemed the most coherent and the most leftist. The
critique applied a fortiori to the weaker versions of the needs and functions
thesis, which I will describe in 2 moment.

A neo-Marxist social theory of law

A neo-Marxist social theory of law might go something like this. “We
have a capitalist economic system. The capitalist system is based on private
property in the means of production. If you don't have private property in
the means of production, you don’t have capitalism. If you have such a
system, then it follows that you will have the following kinds of injustice
and misery. These things are implicit in the system. They are therefore
implicit in private property in the means of production.

“The role of judges is to enforce and interpret the laws that inscantiate
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the general concept of ownership of the means of production. They are
part of the system. They are not a ‘necessary’ part but merely ‘superstruc-
tural,” because even if there were no state apparatus and no rule of law, the
capitalists could maintain control through the use of force within the base,
or ‘relations of production.” That is, they could coerce workers to accept
the system through nonlegal means.

“But if judges did otherwise than interpret and enforce the rules that
flow from the general concept of ownership, and got away with it, thereby
changing fundamental relations berween workers and owners, then we
would have something different from capitalism. As long as they enforce
these rules, we have capitalism and its atcendant injustices.

“The rule of (capitalist) law is supremely belpful even if merely super-
structural. Along with their administrative work of putting the system in
operation at the practical level, judges produce an extensive legitimating
discourse that is part of the ideology that pacifies people. Liberal legal
theory dovetails with Liberal economic theory in representing the unjust
outcomes of economic interaction as the consequence of ‘free bargaining’
among property owners (workers own their labor) whose factor endow-
ments have different ‘parural’ values based on their social contributions.
Judges form one of the ideological state apparatuses.

“Sure, some measure of marginal reform through the legal system is
possible. There may be marginal gaps, conflicts, and ambiguities in the
concept of property. And in order to maintain the plausibility of the ideo-
logical claim that (capiralist) law is neutral between social classes, judges
will follow it against their class interests in some cases. For these two
reasons, it is sometimes possible for the working class to win victories
through the legal system. The legal system is ‘relatively autonomous,’
determined by the base only in the ‘final instance,” and it is even possible
to regard the rule of law as a ‘universal human accomplishment.’

“But when it comes to the fundamental rules of the game, which are
what guarantee the fundamental interests of the capitalist class, then the
law itself is committed to capitalism. To change the basic legal rules of
capitalism, the judges would have to go against the ‘system’ that protects
their own class interests. But they would also have to go against the law
itself, against their own oaths as judges.”

In the fanciest form of this kind of theory, there is legal indeterminacy
in the sense of social construction, but only at the abstract level: the com-
modity form and the legal form are homologous or identical or mutually
syntonic. Once we have the legal form (of the commodity), the specific
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rules of the legal system put capitalism into effect according to a deter-
minate logic of the commodity.>

According to the theory, what is wrong with the system (injustice and
misery) is a consequence of a basic, pervasive structure of the system,
namely, its commitment to private property. Liberal reformism offers mere
Band-Aids, overestimating what can be done with ics moderare methods,
while at the same time understating how bad things are. The positive
social theoretical analysis is therefore leftist in the sense that it argues that
only “radical” change can get us where “we” want to go. The only way to
bring about “real” systemic change would be to have a system based on a
different concept, and that requires the rulership of a different class.

The role of indeterminacy in the neo-Marxist theory of law

The critique of legal reasoning, whether in its legal realist or its cls version,
at first seems to fit into this project, indeed to contribute mightily to it.
It does so by extending the “false-necessity” critique of the “laws of eco-
nomics” to the rules of the legal system. This extension makes it possible
to incorporate a logic of legal change into the story of capitalism. If law
is indeterminate in its details, as well as at the level of the choice of an
abstract form, we can do a political analysis of judging and of the vast
private law domain left to judges (on the Continent, left to “legal scien-
tists™).

Judicial law making practice can be fitted into the general left political
analysis by making judges part of the strategic elite, furthering class in-
terests or working out the logic of the system, rather than merely admin-
istering (“applying”) capitalist legal concepts. We can interpret this work
as that of constantly adjusting the whole corpus of specific legal rules to
fit the interests of dominant classes in the successive stages of competitive
and meonopoly capiralist development. Competitive market capitalism has
one set of legal needs, but monopoly capitalism has another. Judges make
the needed changes through strategic manipulation of indeterminacy while
maintaining the illusion of legal compulsion.

There is no necessary tension between the more “instrumental” and the
more “structural” theories. Each stage (structure) might produce and be
produced by a capitalist class whose instrumental interests correspond to
that stage’s development. The class will then appoint judges who choose,
among the possible meanings of an indeterminate legal corpus, those
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meanings (rules) that will promote the development of the stage and its
dominant class.

De-Marxifying the analysis

This flexible version of capitalist economic development brought the neo-
Marxist theory into surprising convergence with the liberal mainstream.
Indeed, an analysis structurally similar to this one underlay just about all
of the sociology of law, as it developed after World War II, at least to the
extent that it was influenced by legal realism and had social theoretical
ambitions (as opposed to strictly positivist, empirical, behaviorist, or num-
ber-crunching ones).

There was an apologetic version, which had the same stages but no
notion that capitalism was defined by “relation to the means of produc-
tion.” This version employed the logic of economic growth, rather than of
capital accumulation; it was steered by democratically chosen policy mak-
ers who were more or less wise about the public interest, rather than by
the ruling class. The outcome was a prosperous open society with some
serious problems, rather than exploitation.?

In between, came the progressive historians’ version, derived from
Charles and Mary Beard and Vernon Parrington, with a soupgon of Marx-
ism and a large dose of legal realist nihilism. In this version, law had
exactly the same functions and served exactly the same needs as in the
other two theories, but there was much more emphasis on the way elites
manipulated the process to serve their own interests than in the apologetic
version, and much less interest in the analytic systematicity of the process
than in the neo-Marxist version.>

The role of the critique of adjudication in all of these approaches is
strictly limited: it is to loosen law up just enough so that ic can be the
instrument of a developing rather than a static capitalist system. It is made
pliable, or internally contradictory, or fluid, but only just enough for some-
thing outside it to give it new shapes through time.

The initial form of cls (as opposed to legal realist) internal critique, the
mode of “conrradiction,” fic this role particularly well, though it is im-
portant that those of us who developed it were hostile’” or ambivalent®
toward the base/superstructure analysis of the neo-Marxists. We showed
that there were two “models” or “visions” or “forms of consciousness” that
could be teased out of the mass of legal materials in a given doctrinal
area.’ This innovation lent irself to cls theoretical developments with only
analogical ties to the neo-Marxist analysis.

i
I
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There were different versions of the internal structure of doctrine in
different fields, but the point was that fields had internal structure. One
use of the conflicting elements was as building blocks to which you could
hook up antagonistic class interests, in the neo-Marxist theory or in some
softer version. But there were other axes of conflict, as well, race and gender
conflict, for example, and other types of theory, theories of patriarchy or
of racial domination, for example, to which they might be hitched.® At
the same time, one could interpret doctrinal development at a much lower
level of abstraction as the playing out of conflict between specific groups
within the elites, or between conflicting normative orientations much more
specific or more “philosophical” than that between capitalism and social-
ism. %

This was easy to understand as left analysis. On the model of traditional
ideology-critique, determination by law’s autonomous force or by demo-
cratic legislative will—or the derivation of law from a few universally
accepted ideals or natural rights—is revealed as mystification. Determi-
nation by something at once more human and less savory is revealed. And
there is an explicit or implicit appeal to “people” to take advantage of this
revelation of freedom and oppression to change things for the better.

The irvationalist critique

The rationalism/irrationalism debate in critical legal studies was about
whether the exposure, first, of law’s powerful distributive effect and, sec-
ond, of the simultaneously structured and plastic character of legal rea-
soning, could be put to the uses of left theory at a more ambitious level.
The issue was zor whether the discourse was structured and influential;
that was common ground. It was not whether it was useful in understand-
ing doctrinal change to see it as the working out of conflicting political,
economic, social, and purely ideal ethical projects; that was common
ground. And it was not whether the judges and doctrinal writers who
“froze” these projects into positive law, understood to have a nonideological
origin, had the political effect of bolstering the status quo.*? Thar too was
common ground, though with disagreement over how important the le-
gitimating effects really were.*3

The disagreement was over whether there was a higher level of abstrac-
tion at which one could understand all of this in terms of the system, its
“logic,” its stages, its structure (as opposed to the lower-level structures of
doctrine), its needs, and “the” function of law within it. The issue was the
“actual” (as opposed to mystified) link between law and economy, the
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second step in traditional ideology-critique. The stakes concerned whether
an internally structured, but plastic, legal regime was determined in some
sense by the economy, or some other social system, such as patriarchy or
racial supremacy. For these purposes, progressive historians, post-neo-
Marxists, some critical race theorists, and some feminist theorists of pa-
triarchy constituted a coalition of systematizers.

The irrationalists simply abandoned—walked away from—the claim
that the models or visions or forms of consciousness that coexist or succeed
each other in legal thought are linked to changes in the economy or the
society in any readily intelligible way.** The internal structures of the
models and their sequencing were asserted to be good descriptions of re-
ality, but only of the reality of textual structure. The link with extant stage
theories was problematized, and no new theory was proposed in their place.
The historical drama became that of the “death of reason,” or the loss of
faith, first in law's autonomous rationality, and second in the economy’s
autonomous rationality, played out in the arena of group conflict with local
stakes, rather than the drama of capitalist development.

There were three different critiques of the systematizers’ left project
that justified the abandonment of the stronger claim. Note that two of
these are classic examples of minimalisc internal critique, applied now not
to legal reasoning but to the notion of a logic of the relations of production.
The third was analogous to the “incompleteness” mode of legal critique:
“l can write an opinion on the losing side tha is just as plausible as yours
for the majoricy.”

The first internal critique was of the base/superstructure distinction,
The definition of the economic formation that supposedly determined the
“legal needs of capitalism” that the judges fulfilled through manipulation
included the very legal terms (propery, labor, contract, commodity, wage)
that the judges were interpreting in the course of making new legal rules.
EBach alternative legal definition of property, contract, commodity, aod so
forth, therefore meanc a different definition of the base. It would be rea-
soning in a circle to define the base in terms of the legal rules thar sup-
posedly met its needs.%

This idea of law as “constitutive™¥ was, mutatis mutandis, just as threat-
ening to progressive functionalist accounts as to the neo-Marxist ones,
although none of the former would have been caught dead making a base/
superstructure distinction. The needs and functions they attributed to so-
ciety and to law, respectively, were hopelessly vague rather than hopelessly
specific. If one took the needs and functions seriously, it appeared that
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there were many legal regimes that might have done the job. These re-
gimes would have produced wildly different distributive ourcomes and
indeed wildly different economies.*®

The second internal critique was of the distinction between capitalist
and socialist law. Once it is acknowledged that legal rules define the “base,”
we can ask about the “logic” of these rules. (1) Hohfeld’s analysis shows
that “property is just 2 bundle of rights,” with no “core”; there are an
infinite variety of particular private law regimes each of which will produce
a different allocation of resources and distribution of income, all fully
consistent with any coherent definition of private property.®® (2) Socialism,
in the form of collectivist, altruist, egalitarian values, is already present in
the capiralist legal system, and just as much within the supposedly Liberal
individualist core of private law doctrine as in the social democratic reg-
ulatory add-ons.*®

(3) Modern mixed capitalist legal regimes have no overall system logic:
each is an internally inconsistent hodgepodge of “social” and “individual”
elements with conflicting valences. This was also true of communist
regimes, which couldn’t operate the vague abstraction “state ownership of
the means of production” without elaborating internal rules of decentra)-
ization that functioned the way the law of the commodity fuactions in
capitalism.’? (4) Rather than a distinction between reform and revolution,
there is a mushy continuum between collectivism and anarchism, hierarchy
and equality. There aren’t even any privileges among places to struggle
(“bourgeois dinner parties are sites of resistance,” and so on).>?

The third critical move was to argue that the proponents of a (rationalist)
left legal theory, whether in the neo-Marxist or the progressive historical
mode, couldn’t produce a logic of economic development that was any
more than an ex post description of the consequences of particular ruling-
class legal strategies. Is there a way of using the insight that different
possible legal rules lead to different economic outcomes, to show that a
given legal regime promotes capital accumulation (economic growth, pro-
duction), or some set of class interests?

Since the systematizers didn’t have much in che way of an actual cheory
of the logic of capital, or the needs of monopoly capital, or whatever (I say
this respectfully-—after all, we irrationalists didn’t have one either), a good
part of the debate took place in the critique of efficiency theory, a closely
analogous but right-wing form. The critical line was that efficiency, as
defined by economists, just doesn’t produce clear answers to the question
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what rules will maximize consumer welfare, let alone a dynamic theory of
welfare over time.’*

It followed that the left-wingers couldn’t employ the concept of a “sub-
sidy” through legal rules to organize a theory about how a “dominant class”
can use the legal system to promote its interests, or economic growth, or
capital accumulartion. The problem was the absence of a neutral economic
baseline (which would replace a now impossible neutral legal baseline).
There was no point from which to measure the subsidy.

It might be true that the actual legal actors involved all believed that a
particular rule or rule change was necessary (or just desirable) to protect
class interest or the accumulation process. And it was often possible to
show plausibly and concretely how particular interests might gain or lose
from a particular rule choice.’® But the extant attempts to demonstrate
the connection between legal and economic variables at the much more
abstract level of “capitalism” or economic growth were either no good
internally (see the critique of cost-benefit analysis), ignored counterinst-
ances (where the wrong class adopted the legal program in question, or
the right class adopted the wrong legal program), or were open to the
formulation of an equally plausible but ignored counterstory (in which the
economic effects of legal change were plausibly predicted to be just the
reverse of those asserted).”® All the systematizers could show was ruling-
class strategies, adopted under conditions of practical and analytic uncer-
tainty, justified by phony appeals to economics, and then critiqued by the
left using equally phony but politically opposite appeals to economics.

As in the critique of legal reasoning, the strictly internal critique was
different from the “incompleteness” critique that showed that you could
construct alternative, equally plausible arguments for opposite results.
“Yeah, but thar rule change might have burt the ruling class; that rule
might have impeded capital formation, indeed probably actually did hurt
and impede, for all you can show, given this alternative version of the
facts.” :

This kind of argument, as we saw in Chapter 4, is less logically tight
than strictly internal critique. It leaves the field open to determined show-
ings that in fact the effects were indeed x or 3, and to endless attempts to
qualify the systematizers’ claim just enough to meet the critique without
losing all scientific power (see the debate about “tilt” as a substitute for
the “logic of capiral”).”” There’s no way to prove that someone won’t soon
come up with a totalizing theory that works.

But until someone does comes up with one, the Pink Theory rejects
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(walks away from, “parks”) the whole model of an internally indeterminate
legal discourse determined by external facts or structures (the needs or
stages of the economy). This is one of the postmodern elements in the PT,
though it’s odd to call it that, because it was present before any of us had
heard of postmodernism.

Be it noted that giving up on the idea of a base whose structure deter-
mines legal rules does not mean giving up on establishing a connection
between legal rules and their social, economic, and political context. When
we find that the discourse of legal justification is internally contradicrory
in ways that sometimes render it plastic, open to ideologically oriented legal
work, we try to increase our understanding by “going deeper” (just as the
systematizers do), by appealing to ideology, in the vulgar sense of liber-
alism and conservatism. Isn't this the same old model of outside deter-
mination? No, it is not, for reasons already elaborately canvassed:

(a) Liberalism and conservatism, understood as discursive systems, as
ideologies, are inside rather than outside legal discourse itself; legal and
political versions of liberalism and conservatism are mutually consti-
tutive.

(6) When judges choose, “for ideological reasons,” which way to move
within their contradictory discourse, the liberalism or conservatism that
motivates them is not only internal to law bur also no more (and no
less) determinate or internally coherent than the formal discourse they
inflect.

(¢) Within the opposing sides in the legal argument there are opposing
sides in an ideological argument, and within them antagonistic char-
acter types and within them opposed cultural styles and within them
- - - opposed modes of legal discourse. There is a circle or an infinite
regress, in which there is never a determining outside discourse or fact
but a series of never final unveilings. If we're lucky, we get knowledge
with enough bite so that we want it before we have to decide how to
act, though not enough bire to tell us how to act.

(d) Although “outside” factors influence adjudication, they do not im-
pose on it an outside “logic.” The first reason for this is, as just stated,
that they do not determine the rules judges make, in any ordinary sense
of the word “determine.” The second reason 1s, as we irrationalists ar-
gued against the systematizers, that neither the economic base nor pa-
triarchy nor racial supremacy has any more internal coherence, any more
“logic,” than the process of legal reasoning from the extant marerials.
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Contrast with neo-Marxist theories of ideology

After the theory of “determination in the final instance,” the second most
important element in the neo-Marxist theory of law is the theory of legit-
imation through ideology. This is an important element in the “output”
side of the theory, the part about how law affects society (external deter-
mination being the “input” side). As I mentioned above, the Pink Theory
is a variant, 2 chastened version of this theory.

Writers in the Marxist tradition, such as Georg Lukacs,’® Gramsci,®
and Althusser,®® and also Jiirgen Habermas,® have used the term “idecl-
ogy” to describe what I have been calling “Liberalism” (belief in majority
rule, rights, the rule of law, and some version of a regulated market econ-
omy with safety nets).®* In the classic analyses, it is ideology in this sense
that legitimates. This usage is closely linked to the notion of a logic of
the economic formation and is quite different from the use of the term in
the Pink Theory.

To identify ideology with American liberalism and conservatism is to
adopt a different definition of the word, and a weaker theory, than Marxists
have typically wanted to develop and deploy in their accounts of capital-
ism. A strong version of ideology, which I will call “Ideology” (capitalized),
has four characteristics.

{2) Ideology is an interpretation of reality that is either consciously or
unconsciously shared across the whole social and political spectrum; spe-
cifically, it is something “deeper” than the “surface” disagreements that
mainly preoccupy actors in those areas. Thus a common belief in God
underlies religious sectarian conflict, which looks to the participants to be
a matter of salvation and damnation. Thus a common belief in the natu-
ralness, justice, and efficiency of private property in the means of produc-
tion underlies political conflicts between liberals and conservatives that
seem to them to involve basic questions of social justice.

{b) There is something behind Ideology, somerthing that is not irself
Ideology, that causes or explains it, and thereby indirectly causes or ex-
plains Ideology’s effects. The something is the forces and relations of pro-
duction, or the needs of capitalism at a particular stage, “the base.” The
play of intense surface conflicts within Ideology reflects divisions in the
base. While there may be feedback from the ideological to the material
domain, a strong version of Ideology privileges the material. “In the final
instance,” the base trumps the superstructure, or the theory is not a strong
one.
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(¢) Ideology legitimares the structure of forces and relations of produc-
tion that causes or explains it. To legitimate, in this context, means to
persuade people to accept the overall social order founded on the under-
lying economic structure, rather than to persuade people that particular
actions are right or wrong. Legitimation is Ideology’s function in the social
order seen as an integrated totality, or at any rate its effect. The legiti-
mating effect of Ideology is more important than the various effects that
flow from the disagreements within it that seem so important to the par-
ticipants. .

(@) 1deology is demonstrably false. That is, we can appeal to widely
agreed on criteria of truth and falsity to show that it doesn’t work as an
interpretation of reality. Both the arguments for the existence of God and
those for the natural justice of capitalism are cissues of contradiction. By
contrast, the theory of the structure of capiralist society, and of the laws
of its development, are “scientific” in a quite strong sense.

Note that in this type of theory, Ideology, a singular noun, is the product
of the underlying structure of economic forces and relations, which it
legitimates, whereas in the common parlance of American political culture,
there are many ideologies linked to a variety of economic incerests. For the
reasons discussed in Chapter 3, I've chosen this usage of the word, rather
than the Marxist one.*

Liberalism and conservatism are not Ideology in the Marxist sense.

(@) Neither is shared across the society, and indeed the conflict between
cthem is just the kind of surface phenomenon that the classical theory tries
to get beyond.

(4) There is nothing more substantial behind them than an ideological
intelligentsia with more or less definite ties to a “community” with some
definition of its own “interests,” at the same time that the intelligentsia
has interests of its own that diverge from those of the represented groups.
The interests are as much a function of the ideologies as vice versa.

(¢) Liberalism and conservatism are “universalization projects” of intel-
ligentsias that claim to represent particular group interests, rather than
“the” legitimation mechanism for a particular type of society.

(d) Each is contested, both by its semiotically defined opposite number
and by Marxism, anarchism, fascism, and Manchesterism, but there seems
little prospect that either will be “proved false” in any definitive way. In
my scheme, there is no “scientific” alternarive to life as an ideologist.

But what about Liberalism (capitalized)? The Liberal conception of the
rule of law, and the denial of the ideological in adjudication, are widely
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shared across the political spectrum, like Ideology in the Marxist analysis.
Moreover, I have been arguing that actempts to establish the coherence of
the Liberal conception, to show that adjudication is or plausibly could be
nonideological, have failed. The denial of ideology in adjudication is a
response to the incoherence, so that we are dealing with something closely
resembling “false consciousness.”

In the Pink Theory, adjudication disposes of the stakes of ideologized
group conflict by defining the rules of the game, and the presence of
ideological motives in adjudication is mystified by its representation as
neutral, impersonal, or objective, so that judges and their audience are in
bad faith (rather than simply deluded). Contrasting this kind of regime
with the counterfactual situation of effective legislative control of all law
making generates the moderation, empowerment, and legitimarion effects.
For this reason, the Pink Theory belongs to the same family as the classic
Feuerbach/Marx theory of alienated powers, as well as to the larger family
of Marxist ideology theories.

Moderation and empowerment effects have to do with the evolution of
liberal/conservative conflict within a regime where there is a lot of mys-
tified judicial law making. This part of the analysis uses the non-Marxist
notion of ideology, in the sense of liberal and conservative universalization
projects, and suggests how the Ideology of Liberal legalism affects their
fates as political movements.

In the legitimation effect, the mystified discourse of judge-made law in
general, and numerous specific discourses explaining particular legal re-
gimes, contribute to the naturalization of existing social relations of dom-
ination (hierarchy, inequality, alienation). Both the general and the more
particular discourses contribute to naturalization by making it appear that
background rules that are “really” the product of jidicial ideological strat-
egy flow instead from merely technical reasoning.

Naturalization is an Ideological effect because proposals for change that
are outside the liberal/conservative “mainstream,” as it defines itself in
relation to the “extremes,” seem, to the participants in political culture,
less plausible than they would in a more transparent system. (By “rrans-
parent” I mean less mystified by the denial of the ideological in adjudi-
cation.) In other words, these nonmainstream alternatives are “cogni-
tively”® excluded from consideration as impractical, rather than excluded
on the basis of consideration on the merits. (By “on the merits” I mean
without the mystifying effects of bad faith and denial.)

e
I
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The Pink Theory differs from the Marxist analysis in the following
respects.

Law's influence on society: What is legitimated is the status quo, rather
than capitalism or the relations of production understood as a scructure.
The status quo is an incoherent hodgepodge of heterogeneous elements,
without a system logic. Whatever it may be at any given moment, that’s
what gets naturalized by the denial of the ideological element in judicial
law making. In this respect, the analysis is closer to populism than to
Marxism. It points to the distortion of the results that would occur under
a more transparent law-making process, rather than to necessary functions
of the legal order in a particular kind of regime.

Society’s infiuence on law: Neither liberalism and conservatism, nor Liberal
legalism (the rule of law with denial of the ideological in adjudication), is
caused or explained by the deep structure of capitalism. To repeat, the PT
denies thar any such deep structure has been plausibly demonstrated. Lib-
eral legalism serves the status quo, not a deep structure, but is derived
from it only in this sense: T allege that liberal and conservative judges and
legal theorists share an apologetic motive that influences their descriprions
of adjudication in general and of legal regimes in particular.

That motive is to defend the status quo against the extremes. Denial
and bad faith with respect to the ideological in adjudication are iz part a
half-conscious strategy designed to represent judicial institutions and par-
ticular legal regimes as internally coherent and also just, when they are
better understood as the opposite (from my heavily ideological, “excreme”
perspective, of course).

In the article on Blackstone's Commentaries that I mentioned in Chaprer
3, I characterized Blackstone’s proto-Liberal project as apologetic in this
sense but also as “utopian.” I would say the same about modern Liberal
legalism. The notion of utopian aspiration is implicit in what [ have been
calling the “abstract normative element” in liberalism and conservatism,
that is, in their commitment to social transformation in the direction
indicated, however ambiguously, by the body of Liberal principles and
texts (rights, majority rule, the rule of law, a regulated market with safety
nets, Judeo-Christian morality).

The idea of apology is the dark side of the idea that the ideologists are
committed to the interests of the groups they represent. An ideology, seen
as the universalization project of an intelligentsia, “mediates” between the
utopian (abstract normative) element and the apologetic (interest-based)
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element. To say that Liberal legalism is apologetic is to say that as a matter
of fact, rather than of analytic necessity, the liberal/conservative center has
been concerned to present the status quo as better than what the extremes
have to offer, in part because liberals and conservatives benefit from the
starus quo by comparison with the extremes.

But it is to say more than that—that the apologetic motive or intent
has inflected Liberal representations of legal institutions and regimes, fal-
sifying or distorting the analyses. The particular form of distortion, or
motivated error, is the denial of the ideological in adjudication and of the
contradictory nature of the legal regimes produced by judicial law making.
I mean to attribute a disreputable motive, albeit a half-conscious one, for
this distortion.

The PT as “chastened” left theory

What this perhaps overly intricate theoretical model adds up to is an
account of adjudication as the locus of liberal and conservative ideological
projects with distributive effects, and an account of Liberal legalism as
denial and bad faith with utopian and apologetic motives and legitimating
effects. If it is convincing, it establishes, in Alan Hunt’s words, a “con-
nection between doctrine and its historical context” of the type that “crit-
ical theory promises.”%¢ .

But it is a much weaker, more contingent connection between two much
less coherent entities (a deconstructed status quo and a deconstructed legal
regime) than the Marxist analysts originally hoped for. A theory of this
kind may delegitimate the existing order in terms of its own theory of
itself, and it may suggest ways in which the institution of adjudication
plays a stabilizing role in our particular kind of capitalism. But it actually
reduces our ability to “understand” the system in the traditional leftist
sense of reducing its operation to laws or grand tendencies. Indeed, the
critique of law, in the mode I am proposing, has the effect of making it
implausible that we will be able to establish a relatively parsimonious
explanarory paradigm to undergird the leftist project.

It seems to me unlikely that the left will succeed in finding a strong
alternative to a weak version of this general type. I chink the best we can
or should hope for is the kind of chastened theory contained in this book.
Bur it is worth noting that the rationalism/irrationalism debate within
cls, which seemed at the time to be grappling with issues that were basic
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to Marxist, Weberian, Parsonian, and Habermasian social theory, has had
virtually no resonance beyond the narrow confines of the left legal academy.

The “bypercritical” character of irrationalism

The irrationalist attack on the systematizers’ left theory doubled the use
of the minimalist internal critique of legal reasoning: law is plastic in the
sense that it could have been shaped in two or more ways; but the theories
that are supposed to give definition to a plastic legal body fall to the very
same internal critique that had loosened law up in the first place. The
internal critique gets applied, directly when the theory includes legal con-
cepts, and by analogy when it doesn't, to the implicit or explicit cheories
of the logic of capital that were supposed to explain law. Internal critique
becomes a colonizing force in its own right, rather than a condition per-
mitting colonization of legal by economic theory.

This kind of viral progression is something we will see happening over
and over again in the evolution of the theory debate. Right from the start,
it produced a political critique: indeterminacy theory was “going too far”
if it deprived us of our ability to produce not just “covering laws” but any
meaningful generalizations at all. Internal critique would become a de-
mobilizing force if its argument was that history was just one damn thing
after another. Moreover, it tended to support interest-group pluralism, in
which groups have strategies that they pursue within 2 “process” frame-
work, with no overall logic of the system. Interest-group pluralism was
associated with legitimation of the status quo by “rules of the game” and
was therefore clearly a bad ching.

The issue didn’t go away and still hasn’t. The code words are: “What
we need is a general cheory. You can’t beat something with nothing. It’s
easy to critique—the hard part is to create a theory. The critical project is
finished; now it’s time for reconstruction.” The danger of sliding into
liberalism or pluralism, the loss of the sense that theory can orient practice,
and the fear of the demobilizing effect of indeterminacy, contextualism,
complexity, and contradiction, are still major themes of discussion. So is
the idea that the critique “proved too much” and couldn’t be right, because
it would make @// knowledge impossible (see Chapter 14).

Critics of cls from the right have exulted in the “lack of” or “failure to
develop” a general cls theory,” for much the same reason that some cls
people themselves have lamented it. “Outsiders” (not American legal ac-
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ademics) who want to be sympathetic sometimes say they would be able
to be sympathetic if only there were a general theory. Among us middle-
aged white males, there are only a few participants in the debate (I'm one
of them, most of the time) who don’t feel ambivalence, or at least nostalgia,
in regard to the “abandonment of totalizing theory.” The situation in the

later white male generations, and among white feminists and critical race
theorists is more complicated.

In retrospect, the rationalist/irrationalist debate appears to have been
the beginning of the legal version of the general intelligentsia’s debate
about whether postmodernism is “inherently” or “tendentially” conserva-
tive, and maybe psychotic to boot. It began in cls before most of us had
heard of postmodernism, and it ran out of steam not because one side or
the other won, but because, as in any narrative, “something happened.”
What happened was the “rights debate,” to which we now turn.
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