SECOND RESTATEMENT OF TORTS

§ 652A. General Principle
{1) One who invades the right of privacy of another is
subject to liability for the resulting harm to the inter-
ests of the other.
(2) The right of privacy is invaded by
(a) unreasonable intrusion upon the seclusion of an-
other, as stated in § 652B; or -

(b) appropriation of the other’s name or likeness, as
stated in § 652C; or

(¢) unreasonable publicity given to the other’s pri-
vate life, as stated in § 652D; or

(d) publicity that unreasonably places the other in
a false light before the public, as stated in § 652E.

§ 685. Criminal Conversation With a Spouse

One who has sexual intercourse with one spouse is sub-
jeet to liability to the other spouse for the harm thus
caused to any of the other spouse’s legally protected
marital interests.
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Husband brought action in trespass
against defendant based upon theory of
criminal conversation. The Court of Com-
mon Pleas, Civil Division, of Allegheny
County, at No. 969, April Term, 1974, John
J. McLean, Jr., J., granted plaintiff's mo-
tion for judgment upon admission, and de-
fendant appealed. The Superior Court,
Appeal No. 485 April Term, 1974, 231 Pa.
Super. 775, 331 A.2d 537, affirmed, and de-
fendant appealed. The Supreme Court,
No. 177 March Term, 1975, Jones, C. ],
held that the civil cause of action based

upon tort of criminal conversation would
be abolished.

Vacated and remanded with direc-
tions.

Manderino, J., filed concurring opinion
in which Nix, J., who also joined in ma-
jority opinion, joined,

Roberts, J., filed dissenting opinion.

Pomeroy, J., filed dissenting opinion.

OPINION OF THE COURT

JONES, Chief Justice.

Appellee, James T, Fadgen, brought an
action in trespass against appellant, George
Lenkner, hased upon the theory of criminal
conversation, The complaint alleged that
appellee and one Bonnie Hoch Fadgen
were married in 1972 and that during the
period of this marriage, the appeliant,
without the consent of appellee Fadgen,
criminally conversed with Ms. Fadgen.
Pursuant to Rule 1037(c) of the Pennsyl-
vania Rules of Civil Procedure, appellee
moved the court below to enter judgment
against appellant on the issue of lability
based upon the latter's written admission
that he had engaged in sexua! intercourse
with appellee’s wife while the marriage
continued.

The Court of Common Pleas of Alleghe.-
ny County, Civil Division, sitting en bane,
granted the appellee’s motion for judgment
upon admission.! Thereaiter, George Lenk-
ner appealed to the Superior Court which
affirmed per curigm, 231 Pa.Super. 775,
331 A.2d 537. This appeal followed.

This Court last reviewed an action simi-
lar to the one presently at bar in 1959, In
Karchner v. Mumie, 398 Pa. 13, 156 A2d
537 (1959), the Court upheld a jury verdict
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in favor of the plaintiff-wife based upon
the tort of criminal conversation where ap-
pellant-defendant had sought reversal on
the ground that the cause of action as de-
veloped at common law was only available
to married men as against an erring
spouse’s paramour.? The Court reasoned
that the Married Women’'s Property Act of
June 8, 1893, P.L. 344, as amended by the
Act of May 17, 1945, P.L. 625, mandated
the extension to married women of the
right to bring such an action on their own
behalf. [d. at pp. 15-17, 156 A.2d at pp.
538-39.

It is clear, however, that that first step
directed towards fusing the ancient with
the “modern” of 1959 was not sufficient
revitalization such as to weather the rapid
legal and societal changes witnessed over
the past fiftcen years. We might look
back and well appreciate that, absent the
benefit of attitudes reflected in the passage
of the Equal Rights Amendment, the Court
in 1959 nevertheless laudibly rejected the
fictitious notion that a wife, like a servant,
was the personal property (chattel as it
were) of the husband and that an action in
criminal conversation was a right sacro-
sanct to none but the master. Still, the
Court’s extension to married women of the
right to bring such a cause of action only
delayed what today demands; that is, the
total abolition of a pious yet unrighteous
cause of action,

Against the social background of the
18th century, Blackstone wrote,

"Adultery or criminal conversation with
a man's wife, though it is, 45 a public

2. For historical background on criminal con-
versation see Lippmann, The Breakdown of
Consortinm, 30 Col.L.Rev. 651, 651-660
{1930) [hereinafter referred to as “Lipp-
mann™],

3. The eccelesiastic court alone liad jurisdiction
over the criminal counterpart of the action at
common law based on criminal conversation;
that ia, the crime of adultery. Lipnnenn,
supra, at p. 636. Today, adultery and the
civil action in criminal conversation are atill
considered synonymous, the former vindicating
the public proscription while the latter is seen

crime, left by our laws to the coercion of
the spiritual courts; yet, considered as a
civil injury (and surely there can be no
greater) the law gives satisfaction to the
husband for it by an action of trespass ¥
et grmis against the adulterer; damages
recovered are usually very large and ex-
emplary.”

3 Bilack Com.
(1768) 2

edited by Wendell 139

[1,2] One of several civil actions di-
rected at protecting against intentional in-
terferences with the marital relationship*
criminal conversation comes closest in
form to a strict liability tort. The cause
of action is made out upon plaintiff’s proof
that while married to plaintiff, plaintiff's
spouse and the defendant engaged in at
least a single act of sexual intercourse
without the consent of plaintiff. Baldridge
o, Matthews, 378 Pa. 566, 568, 106 A.2d
809, 810 (1954); Antonelli v, Xenakis, 363
Pa. 375, 376, 69 A.2d 102 (1949); Restate-
ment of Torts § 685 at p. 477 (1938).
There are but two possible complete de-
fenses to the action: one, obviously, is an
outright denial by the defendant of having
had any such relation with plaintiff's
spouse; the other occurs upon proof that
the plaintiff consented to the adulterous
relation. Prosser, Law of Torts, § 124, at
p. 879 (Fourth Ed, 1971); Restatement of
Torts § 687, comments (a) and (b), at pp.
482-83 (1938). See also Nofe, Criminal
Conversation, Civil Action for Adultery,
25 Baylor L.Rev, 495 at 497 (1973).

[3] it is no defense to the action, how-
ever, that the plaintiff’s spouse consented

as indicating a private vight. Rarchner r.
Mumie, supra; Cornelius ©. Hambay, 150
Pa. 359, 24 A. 515 (1892).

4. See Note, the Case for Retention of Causes
of Action for Intentional Interference with the
Marital Relationship, 48 Notre Dame Lawyer,
426, 427 (1972), wherein the author posits
that statatory and judicial abolition of the
tort actions known as "“alienation of affec-
tions” and “‘enticement” is uncalled for and
unfairly uwndermines the marriage institution.
However, the author shows po like aympathy
for criminal conversation. Id. at 433-34.
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nor in fact that the spouse was the aggres-
sor or seducer. Sieber v, Pettit, 200 Pa.
58, 49 A. 763 (1901); Durning v. Has-
tings, 183 Pa. 210, 38 A. 627 (1897). As
to the former, it was thought at common
law that a wife was not competent to give
her consent so as to defeat her husband’s
interest. Tinker v. Colwell, 193 U.5. 473,
483, 24 S.Ct. 505, 48 L.Ed. 754 (1903)5
As to the justification for eliminating the
defense that the wife initiated and pursued
the adulterous relationship, in addition to
the belief at common law that she was in-
capable of prejudicing her husband’s
rights, the law burdensomely presuming the
superiority of men over women chastized:

“The man who breaks up the home of
his neighbor by debauching his wife,
rendering his children worse than moth-
erless, is not excused Lecause he is weak,
and, being tempted by the woman, falls.”

Seiber v. Pettit, 200 Pa. 58 at 67, 49 A, 763
(1901).

"

it is but the old cowardly ex-
cuse set up by the first man, 'The wom-
an gave me of the tree, and I did eat’
It did not save from the penalty the first
defendant, and cannot, under the law,
save this one.”

1d. at p. 69, 49 A. at 765. See also Tinker
2. Colwell, supra; Durning v. Hastings,
183 Pa. 210, 211-212, 38 A. 627 (1897).
Such factors bearing on the issue of fault
arc not admissible except with reference to
mitigating damages. Matusak v. Kulezen-
ski, 295 Pa, 208, 145 A. 94 (1928); Seiber
7. Peftit, 200 Pa. 58, 69, 49 A. 763 (1901);
Mathies v. AMazet, 164 Pa. 580, 30 A. 434
(1894).8 Moreover, a man could not plead

5. Prosser, citing 8 IToldsworth, History of
English Law, 24 Edition 1937, 430, provides
us with the following choice tidbit: * .
it was considered that she was no more
capable of giving a consent which would prej-
udice the husband’s interests than was his
horse.” Prosser, supra, at 875.

6. Compare Mission v. Grossman, 329 Pa. 151,
152, 196 A. 494 (1938), setting forth proof
previously demanded to make out an action
for "alienation of affections” prior to the
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ignorance of the marital status of the adul-
terer: "A man who has sexual relations
with a woman, not his wife, assumes the
risk that she is marricd. Even her misrep-
resentation that she is single affords the
offender no defense to liability for crimi-
nal conversation. . . " Antonelli v.
Xenakis, supra, 363 Pa. at 378, 69 A2d at
103.

We, of course, in no way condone sexual
promiscuity and continue to hold the insti-
tution of marriage in the highest regard.
However, the reasoning developed at com-
mon law behind stripping a defendant of
all defenses to an action in criminal  con-
versation, save the plaintiff’s consent, no
longer merits endorsement.

[4] Damages alleged in an action for
criminal conversation are compensatory,
covering injury to the plaintiff's social po-
sition, disgrace in the community where he
or she lives or was in business and dishon-
or to plaintiff and plaintiff's family. Karch-
ner v Mumie, supra; .Antonclli v. Xe-
nakis, supra; DiSaenti . Cassidy, 63 Pa. D
& C 2d 6 (1973). "And, a single act of
adultery is sufficient to entitle the husband
of the woman to damages in an action
against the adultefer for criminal conver-
sation even though the husband sustains no
further loss: Anfounelli v. Xenakis, supra,
363 Pa. at 377, 69 A.2d 102; Restatement,
Torts, § 683, Comment ¢; § 685, Comment
b.” DiSanti v. Cassidy, supra, 63 Pa. D &
C 2d at 9. Punitive damages have been
held to be appropriate as well. Joseph v.
Naylor, 257 Pa. 561, 101 A, 846 (1917);
Cornelius v. Hambay, 150 Pa. 359, 24 A,
515 (1892); Lippmann, supra, at 656-57.

enactment of the Act of June 22, 1935, P.L.
450, § 1, az amended by Act of June 15, 1937,
P.L. 2317, § 1, 48 IS, § 170, which abolished
civil ecuses of action for sltiepnation of affec-
tions {except in certain cases not relevant
here) as well ag breach of promise to marry.
Ree also Lippmann, supra; Prosser, Law of
Torts, § 124 (Fourth Ed. 1971) ; Neote, The
Case for Retention of Causes of Action for In-
tentional Interference with the Marital Rela-
tionship, 48 Notre Dame Lawyer 426 (1872).
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Computations for the type of injury al-
leged here is always inexact and as Black-
stone warned "usually very large and ex-
emplary.” This is so not only by virtue of
the abstract nature of the injuries alleged
but is further exacerbated by the emotion-
laden nature of the proceedings. See
Notie, supra, n. 4, at 433-34; Greer, Crimi-
nal Conversation: Civil Action for Adul-
tery, 23 Baylor L.Rev. 495 493 (1973)
[hereinafter referred to as “Greer™].

A variety of authorities have noted how
seriously prone to abuse this sort of action
is where “the threat of exposure, publicity,
and notoriety is more than sufficient to
breed corruption, fraud, and misdealings
on the part of unserupulous persons in
bringing unjustified and maliicous [sic]
suits.” Greer, supra, at 50. Prosser suc-
cinctly summarizes:

“Those actions for interference with do- .

mestic relations which carry an accusa-
tion of sexual misbehavior—that is to
say, criminal conversation, seduction, and
to some extent alienation of affections
—have been peculiarly susceptible to
abuse, Together with the action for
breach of promise to marry, it is noto-
rious that they have afforded a fertile
field for blackmail and extortion by
means of manufactured suits in which the
threat of publicity is uscd to force a set-
tlement. There is good reason tc believe
that even genuine actions of this type
are brought more frequently than not
with purely mercenary or vindictive mo-
tives; that it is impossible to compensate
for such damage with what has derisive-

~

Under our new Crimes Code, the Penpsyl-
vania legislatur® has seen fit to nholixh the
crime of aduoltery, serving to ilecriminalize
the very behavior upon which an aetion in
criminal conversation rests, Act of IDecem-
ber 6. 1972, P.L. 1482, No. 334. § 1, 1S Pa,
C.R.A. 101 et scyq.

[The anomaly presents itself that the plain-
tiff's spouse. under the eyes of the law, is
guilty of nothing aud liable te no one but
him or herself. raising possible Equal Dro-
tection problemas, |

To dute, ten states have adopted statutes
abolishing the cause of action for criminal

Iy been called ‘heartbalm’; that people of
any decent instincts do not bring an ac-
tion which merely adds to the family dis-
grace; and that no preventive purpose is
served, since such torts seldom are com-
mitted with deliberate plan.”

Prosser, supra, at 887 and authorities cited
therein.

[5] We in no way intend to infer such
motives on the part of the appellee in the
instant case by pointing to the potential
abuses to which this action is susceptible,
However, we believe the cause of action it-
self is an anachronism? and that in today's
society it is unreasonabic to impose upon a
defendant such harsh results without af-
fording any rea! opportunity to interject
logically valid defenses on the merits such
as the role of the plaintiff’s spouse in the
adulterous relationship or the quality of
the plaintiff’s marriage prior to the occur-
rence of the acts constituting the tort.

[6] The total abolition of this cause of
action is well within the bounds of our ju-
dicial powers. In fact, it is our duty to so
act with regard to court-made rules where
“reason and a right sense of justice recom-
mend it.” Ayala v. Philadeiphia Board of
Public Educalion, 453 Pa. 584, 600, 305 A.
2d &7, 885 (1973); Falco w. Fados, 444
Pa, 372, 382, 282 A.z2d 351, 35 (1971).
Cessante ratione legis, ccssat cf ipsa lex.
Commonwealth v. Ladd, 402 Pa. 164, 174+
175, 166 A2d 501, (1960): Appeal of
Cunmings, 11 Pa, 273, 276 (1948). Ap-
pellee admits that there is no vested right
in the continued recognition of all causes

conversation entirely: Ala.Code Tit. 7. 115
(19601 ;. Cal.Civ.Code 435 (West's 1954}
(Colo.Rev.Stat.Ann. 41-3-1 {1864): Conn.
Gen.Stat.Ann, § H2-572f (1971); Fla.Stat.

Ann, T71.01-07 {1964) ; Ind.Ann.Stat. 2-
ROS  (1967) Mich.Comp.T.aws 551,301
(1967): N.J.Rev.Stat. 2A:23-1 (1952),;

N.Y.Civ.Rights Law R0-A (McKinney Supp.
M70) ;. Wro.Stat.Aun. 1-728 (1939). See
alxa 11L.Rev.Stat. Ch. 68 §§ 4144 (limiting

damages, although the action is not abol-
ished) ; Henley v, Kockett, 243 Aln. 172, 8

So0.20 R52 (1'H2) (modifying the caure of
action as it existed at common law).
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of action, Munn v. Hlinois, 94 U.S. 113,
134, 24 L.Ed. 77 (1876);® however, it is
argued that the doctrine of stare decisis,
which advances precedent for the sake of
certainty in cases factually similar, pre-
vents our action today. We disagree.

[7] We have often stated that while
the principle of state decisis is a wise
course of judicial action, it is not an iron-
clad rule and is to be controlling only
where applicable. So that, when it is de-
termined that a past precedent is no longer
in accord with modern realities, and the
rationale justifying the old rule no longer
finds support, then the pledge to certainty
gives way “to new conditions and to the
persuasion of superior reasoning.” Grif
fith v, Usited Aiv Lines, 416 Pa. 1, 23, 203
A.2d 796, 806 (1964). As we said in Fla
giclle . Pennsylvania Hospital 417 Pa,
486, 208 A.2d 193 (1965), quoting Justice
Cardozo:

“‘[Wlhen a rule, after it has been

duly tested by experience, has been
found to be inconsistent with the sense
of justice or with the social welfare,
there should be less hesitation in frank
avowal and full abandonment.
There should be greater readiness to
abandon an untenable position when the
rule to be discarded may not reasonably
be supposed to have determined the con-
duct of the litigants, and particularly
when in ils origin it was the product of
fnstitulions or conditions which have
gaimed a mew significance or develop-
ment wilh the progress of the years’”
(Emphasis added).

8. We recently approved this princijde in
Singer v, Sheppard, 464 Pn. 387, 3468 A.2d
K07 (1975), wherein we quoted at length from
Jackman v. Rosenbaum o, 263 1’a. 108,
175, 106G AL 238, 244 {1019, aff'd, 200 U.8,
22, 43 8.Ce. 0, 07 L.Ed. 107 (1922):

# *I'he fundnmental prineiples of the common
law, while linhle to expansion, are in ex-
sence unchangeable, but their applieability
to given conditions necessarily varies accord-
ing to changes wrought by usage or statu-
tory enactment: and, pursuing  this
thought, wchat today i3 a trespass, may, by
development of law, not be so tomerroto.
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Id. at 514, 208 A.2d at 207,

“'Precedent speaks for the past; poli-
cy for the present and the future. The
goal which we seek is a blend which
takes into account in due proportion the
wisdom of the past and the needs of the
present. ”

Ayala 7. Philadclphia Board of Public Id-
ucation, supra, 453 Pa. at 603-04, 305 A.2d
at 88789

The Order of the court below is vacated
and the case remanded for the entry of
judgment in favor of the appellant. The
civil cause of action based upon the tort of
criminal conversation is hereby abolished.

Each party to bear own costs.

NIX, J., joins the majority opinion and
also joins the concurring opinion filed by
MANDERINO, J.

MANDERINO, ]. filed a concurring
opinion.

ROBERTS and POMERQY, JJ., filed
dissenting opinions.

MANDERINO, Justice (concurring).

I concur in the result reached by the ma-
jority opinion because I believe that result
mandated by the decisions of the United
States Supreme Court in Roe v. [Vade, 410
LS. 113, 93 S.Ct. 705, 35 L.Ed2d 147
(197331, in which the court held that the
right of privacy was broad enough to pre-
clude interference by the state in a wom-

Therefore, it will not da to say (as plain-
tiff does). since, once upon a time, at com-
mon Inw [an event] would have been a tort,
giving rise to a clnim for damages .
iwhen], under present cowditions, the law
views [the events| ns constituting no wrong-
ful . . . act””
Singer, supra, at 399, 346 A.2d at 903.

9. Y¥or a listing of cases in which thix Court
has abandoned out-moded common law  doe-
trines, acc also, Ayala, supre, 453 I'a. at 600~
06, 305 A.2d at 8S8.
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an’s decision whether or not to terminate
her pregnancy, and in Cleveland Board of
Education v. La Fleur, 414 U.S, 632, 94 S.
Ct. 791, 39 L.Ed.2d 52 (1974). In the lat-
ter case the court stated its recognition
., that freedom of personal choice
in matters of marriage and family life is
one of the liberties protected by the Due
Process Clause of the Fourteenth Amend-
ment.” [d. at 639, 94 S.Ct. at 796, 39 L.
Ed.2d at 60. If a married man or woman
chooses to engage in sexual activity with
one other than his or her spouse, 1 believe
such a choice is protected by the right to
privacy guaranteed by the Constitution and
there is no “compelling state interest” in-
volved which would justify the state’s lim-
iting the exercise of such rights. See Kva-
mer v, Union Free School District, 395 U.
S. 621, 89 S.Ct. 1886, 23 L Ed2d 583
(1969). The majority opinion amply illus-
trates the extent of the state’s past limita-
tions on the free exercise of this right.
See also Doe v, Bellin Memorial Hospital,
479 F.2d 756 (7th Cir.1973), in which the
court held that a woman’s right to decide
to secure an abortion was personal and not
conditioned on the consent of the putitive
father.

I also comment on the dissenting opinion
of Mr, Justice Roberts. By “abolishing”
the cause of action for criminal conversa-
tion, the majority at last recognizes that
one’s spouse no longer suffers a compensa-
ble injury when the other engages in sex-
ual activity outside the marriage relation-
ship. Such a recognition is long overdue.
In fact, I believe that were we to apply
Mr. Justice Roberts’ three part inquiry the
result would be the same: (1) society no
longer has any interest in protecting one
spouse against extramarital sexual activity
by the other; (2) since there is no longer
any interest to protect, there has been no
invasion of such interest; and (3) no inju-
ry has resulted.

I. The majority's reliance onr cases in other
jurisdictions where the cauwse of action was
abolished by the Legislature lends no support

345 A2d—104

48

As to the question raised by Mr. Justice
Pomeroy of the appealability of the order
of the trial court, I quote from Clearficld
Cheese Co. v. United Stone and A. Prod.
Workers, 378 Pa. 144, 149, 106 A.2d 612,
614-615 (1934}

“the decree is final to the extent that it
determines that the defendants have no
right to plead any defense to the plain-
tiff's claim for damages. The decree
conclusively declared that the defendants
cannot be heard to refute their Hiability
for damages. The mere fact that the de-
cree leaves open the amount of damages
to be ascertained does not make it any -
less final on all other provisions of the
decree.”

Id. at 149, 106 A.2d at 614-615.
NIX, ]., joins in this concurring opinion,

ROBERTS, Justice {dissenting).

I dissent. The majority totally abolishes
the cause of action for criminal conversa-
tion without any statutory or any other au-
thority for doing so other than its own in-
clinations  that the tort is an
“anachronism.” 1 I cannot agree that the
marital relationship—which has bheen pro-
tected in this Commonwealth for more
than two centuries—is no longer deserving
of the protection of our law,

The majority devotes much of its discus-
sion to the history of this cause of action.
Whether a wife was once regarded as the
property of her husband is irrelevant. The
action is now equally available to a hus-
band or wife. Karchner v, Mumic, 398 Pa.
13, 156 A.2d 537 (1959). Furthermore, the
basis of the action is not the protection of
property rights, but the protection of con-
jugal rights. Cf. Kerchner v. Mumic, su-
pra; Leag v. Booe, 106 Ala. 570, 17 So.
716 (1895).

for judicially abolishing the cause of action
in this Commonwealth.
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Respected authorities on the law of torts
have noted that “[t]he interests involved in
the familial relationship are among the
most delicate and most important in our
society.” F. Harper & F. James, 1 The
Law of Torts (1956 ed.) § 8.1, at 606.
Surely an action for criminal conversation
is a legitimate remedy for invasion of the
familial relationship.

Professor Prosser has articulated what
the law of torts embodies:

“Se far as there is [a guiding principle],
it would seem that liability must be
based upon conduct which is socially un-
reasonable. The common thread woven
into all torts is the idea of unreasonable
interference with the interests of others.”

W. Prosser, Law of Torts (1971 ed.} § 1,
at 6. Our society still considers it “social-
ly unreasonable” for one person to have
 sexual relations with the spouse of anoth-
er. Nor can it be said that the law is un-
able to provide a remedy for the invasion
of the marital interest,

The majority concludes that this cause
of action has not been able to “weather the
rapid legal and societal changes witnessed
over the past fifteen years.” I know of no
case during the past fifteen years—or at
any time—where this Court has abolished a
cause of action in tort. Moreover, in
Karchner, supra, this Court effectively ex-
panded the availability of the cause of ac-
tion. I know of no societal changes since
then that support the majority’s conclusion
that the familial interest is no longer wor-
thy of protection by the courts of this
Commonwealth.

The majority’s reliance on cases where
we have abolished immunities to tort ac-
tions is inapposite here. Indeed, in those

2. The majority itself points out that evidence
that plaintiff's spouse consented to the rela-
tionship or that the spousc was the nggressor
and seducer is admissible with reference to
mitigating damages, The jury, then, through
its award of damages can be expected to ensure
that defendant's liability corresponds to the
degree of his culpability.
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cases we removed immunities so that ac-
tions could be brought. In none of these
cases did we abolish a cause of action.

Nor is it persuasive that the Legislature
omitted adultery from the new Crimes
Code. The Legislature deemed it advisable
to abolish only the criminal action and not
to abolish the correlative tort, as was done
in certain other states, Society may not
have a sufficient interest in prosecuting
this activity but individuals may indeed
still have an interest worthy of vindica-
tion in a civil action, It may well be that
the new Crimes Code creates even greater
justification for the tort of criminal con-
versation, since a wronged spouse now has
only a civil remedy and can no Jonger be
vindicated through society’s exercise of
the criminal sanction.

Even if, as the majority believes, certain
facts should be defenses to the action,
there is no justification for abolishing the
entire cause of action. First, our legal
system is capable of ascertaining, institut-
ing and applying those defenses to an ac-
tion which are worthy of judicial recogni-
tion. But we are not now presented with
an argument for enlarging available de-
fenses. Second, mechanisms presently ex-
ist which are capable of lessening the po-
tential harshness of this tort in particular
cases®

In sum, the majority’s conclusion is not
supported by its premises. There is no au-
thority for judicially extinguishing a cause
of action, and the majority's discussion of
the history of the tort and available de-
fenses is not relevant to the real inquiry
involved when an entire cause of action is
attacked.

The true inquiry here should he: (1) Is
there an interest which society should pro-

Furthermore, indemnification should be
availnble where the spouse misrepresents lier
marital status to the liable party. Cf. Re-
statement (Second} of Torts, ch. 44, 8868
(2} {c) (Tent. Draft No. 18, 1972),
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tect? (2) Has there been an invasion of
that interest which cannot be excused or
justified? (3) Has the invasion produced
an injury for which the law can provide a
remedy?

The first inquiry has been answered in
the affirmative for more than two hundred
years. Whether the interest is no longer
worthy of protection is a public policy de-
cision only the Legislature should make.
Since a legally protected interest exists and
an invasion of that interest has been ad-
mitted in this case, the trial court should
determine whether the invasion can be ex-
cused or justified. Likewise, the trial
court should determine whether the injury
sustained is one for which the court should
provide a remedy.

The judgment on that issue of liability
should be affirmed and the case remanded
to the trial court for a determination of
damages.
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Vindication, Not Vengeance

" By Olivia Goldsmith

hor a domestic dispute,
the "alienation of af-
fection” c¢ase of Doro-
thy Hutelmyer vs.
Margie Cox Hutel
myer has attracted a
lot bf national attention. But this is
fiot a story of greed ar vengeance, as
‘the press would have it. It’s about the
need for vindication,
- AS almost evet'yone now knows, a
/jury in North Carolina ordered the
second Mrs. Hiitelmyer — Margie —
to pay the fir'st Mrs. Hutelmyer —

A lawsuit defends
first wives
everywhere.

“the other woman" for her ex-hus-
band’s behavior. The lawsuit was
about honor and loyalty; it was about
the marriage contract. The lawsuit
was simply a way for the first Mrs.
Hutelmyer to send a message: What
happened to her was neither fair nor

Dotothy — $1 million for stealing___appropriate.

away her hu:sband.

‘Do you thiink she’s going to get $1
million?"” M argie Hutelmyer said af-
ter the jury-s judgment, “I own no
property. I have no savings.”

She just «Joesn’t get it. The lawsuit
was . not fibout money. Nor was it
Dorothy Hutelmyer’s aim to blame

Olivia Gol dsmith is the author of
"“The First Wives Club” and “The
pestseller. ™

In our society, it is difficult to get
anyone to admit to anything. Margie
Hutelmyer appears to feel no respon-
sibility. In fact, she blames the first
Mrs. Hutelmyer for the whole mess.
“Until she can acknowledge that she
shares in the responsibility in the
breakdown of that marriage,’’ Margie
Hutelmyer said, ‘*she can never get
on with her life.” Thank you, Dr. Ruth.

But we are not talking about a
failed marriage where two people

agree they are growing apart and
decide to separate. We're talking
about betrayal and deception. Joseph
Hutelmyer and Margie Hutelmyer
have admitted they had an affair
while he was married. He Is respon-
sible for his actions, certainly, but
tsn't she also culpable? -

The disastrous changes in divorce
laws over the last two decades have
not only failed to protect many wives
financially, but also given them no
emotional succor. Since the antiquat-
ed “alienation of affection’” law is
still on the books in the state where
she lives, why shouldn’t Dorothy Hu-
telmyer press her case in the courts?

The decision is not a victory for
conservative family values, as some
politicians have said. It's not even 2
practical solution for most women in
her situation. After all, only 12 states
still have the “alienation of affec-
tion”' law on the books.

The jury's decision is a vindica-
tion. What the resourceful Dorothy
Hutelmyer did was ask a jury of her
peers if her anger was justified.- In
less than three hours they came in
with a decision supporting her.
What’s wrong with that? a




