Sandra G. BUNDY, Appeliant,
v.

Deilbert JACKSON, Director, D.C.
Department of Corrections.

No. 79-1693.

United States Court of Appeals,
Distriet of Columbia Circuit.
Argued March 26, 1980.
Decided Jan. 12, 1981.

Action was instituted on complaint
against federal employer for alleged sexual
discrimination in employment. The United

States District Court for the District of”

Columbia refused to grant plaintiff any de-
claratory or injunctive relief, and appeal
was taken. The Court of Appeals, J. Skelly
Wright, Circuit Judge, held that: (1) sexual
harassment established through claim that
conditions of employment included psycho-
logical and emotional work environment
and that sexually stereotyped insults and
demeaning propositions to which plaintiff
was indisputably subjected and which
caused her anxiety and debilitation consti-
tuted sex discrimination with respect to
terms, conditions, or privileges of employ-
ment regardless of whether plaintiff lost
any tangible job benefits as a result there-
of, and (2) a final disposition of claims for
back pay and promotion could not be made
and it was necessary, therefore, to remand
the case to the district court to enable it to
conduct further evidentiary proceedings,
where the district court, whether right or
wrong in its factual findings, failed to allo-
cate properly the burden of proof according
to principles of the equal employment pro-
vision; the findings of fact and conclusions
of law in no way indicated that the court
properly defined the requirements of the
plaintiff’s prima facie case or the burden of
the employer in rebutting a prima facie
case.

Reversed and remanded.

Appeal from the United States District
Court for the District of Columbia (D.C.
Civil Action No. 77-1359).

Barry H. Gottfried, Washington, D. C.,
with whom Arthur D. Chotin and Arthur

* Of the Seventh Circuit, sitting by designation
pursuant to 28 U.S.C. § 291(a) (1976).
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Kahn, New York City, were on the brief,
for appellant.

Leo N. Gorman, Asst. Corp. Counsel for
the District of Columbia, Washington, D. C,,
with whom Judith W. Rogers, Corp. Coun-
sel, and Richard W. Barton, Deputy Corpo-
ration Counsel, Washington, D, C., were on
the brief, for appellee. Margaret L. Hines,
Asst. Corp. Counsel, Washington, D. C,, also
entered an appearance for appellee.

Vella M. Fink, Atty., E. E. 0. C., for
amicus curiae Equal Employment Opportu-
nity Commission, urging reversal. Beatrice
Rosenberg, Asst. General Counsel, and Mar-
ilyn 8. G. Urwitz, Atty., E. E. 0. C.,, Wash-
ington, D. C., were on the brief for amicus
curiae  Equal Employment Opportunity
Commission.

Linda F. Thome, Washington, D. C., was
on the brief for amicus curiae Women’s
Legal Defense Fund, urging reversal.

Before J. SKELLY WRIGHT, Chief
Judge, and SWYGERT * and ROBINSON,
Circuit Judges.

Opinion for the court filed by Chief
Judge J. SKELLY WRIGHT.

J. SKELLY WRIGHT, Chief Judge:

In Barnes v. Costle, 561 F.2d 983 (D.C. Cir.
1977), we held that an employer who abol-
ished a female employee’s job to retaliate
against the employee's resistance of his sex-
ual advances violated Title VII of the Civil
Rights Act of 1964, as amended, 42 U.S.C.
§ 2000e et seq. (1976 & Supp. III 1979).
The appellant in this case asserts some
claims encompassed by the Barnes decision,
arguing that her rejection of unsolicited
and offensive sexual advances from several
supervisors in her agency caused those su-
pervisors unjustifiably to delay and block
promotions to which she was entitled.
Equally important, however, appellant asks
us to extend Barnes by holding that an
employer violates Title VII merely by sub-
jecting female employees to sexual harass-
ment, even if the employee’s resistance to
that harassment does not cause the employ-
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er to deprive her of any tangible job bene-
fits.

The District Court in this case made an
express finding of fact that in appellant’s
agency “the making of improper sexual ad-
vances to female employees [was] standard
operating procedure, a fact of life, a normal
condition of employment,” Finding of Fact
No. 38, Appellant’s Appendix (App.) 15, and
that the director of the agency, to whom
she complained of the harassment, failed to
investigate her complaints or take them
seriously, id. No. 44, App. 16. Neverthe-
less, the District Court refused to grant
appeliant any declaratory or injunctive re-
lief, concluding that sexual harassment does
not in itself represent discrimination “with
respect to * * * terms, conditions, or privi-
leges of employment” within the meaning
of Title VII, 42 U.S.C. § 2000e-2(a)}(1)
(1976). Further, the court denied appel-
lant’s request for back pay to compensate
for the allegedly improper delay in her pro-
motion to GS-9, and for elevation to GS-11
and back pay for the delay in that promo-
" tion, holding that the employer had inde-
pendent, legitimate reasons for delaying
and denying the promotions.

Because we believe the District Court
wrongly construed Title VII on the claim
for declaratory and injunctive relief and
failed to apply the proper burden of proof
analysis to the promotion claims, we re-
verse.l

I. BACKGROUND

Appellant Sandra Bundy is now, and was
at the time she filed her lawsuit, a Voca-
tional Rehabilitation Specialist, level GS-9,

1. Bundy's complaint and, originally, her appeal
also included a claim that the agency had ille-
gally delayed her promotion to GS5-9, for which
she was found fully qualified in January 1976,
until July of that year, in alleged retaliation
against her filing a discrimination complaint.
Aquila Gilmore, who was Chief Equal Emgploy-
ment Oppoitunity Officer for the agency, ad-
mitted at trial that he delayed the promotion in
response to Bundy's filing of her complaint,
Finding of Fact No. 46, Appellant’s Appendix
(App.) 17, but contended that he had done so in
the good faith belief that the detay was autho-
rized under District of Columbia regulations,

with the District of Columbia Department
of Corrections (the agency). Bundy began
with the agency as a G8—4 Personnel Clerk
in 1970, was promoted to GS8-5 that same
year, and became a GS-6 Staffing Techni-
cian in the Personnel Department in 1973.
After training as a technician in employ-
ment staffing, she became a G8-7 Employ-
ment Development Specialist (the predeces-
sor classification to Vocational Rehabilita-
tion Specialist) in 1974, and achieved her
current GS-9 level in 1976, one year after
she filed her formal complaint of sexual
harassment with the agency. In recent
years Bundy’s chief task has been to find
jobs for former criminal offenders.

The District Court’s finding that sexual
intimidation was a “normal condition of
employment” in Bundy's agency finds am-
ple support in the District Court’s own chro-
nology of Bundy's experiences there.
Those experiences begar in 1372 when Bun-
dy, still a G55, received and rejected sexu-
al propositions from Delbert Jackson, then a
fellow employee at the agency but now its
Director and the named defendant in this
lawsuit in his official capacity. Findings of
Fact Nos, 28-29, App. 11-12. 1t was two
years later, however, that the sexual intimi-
dation Bundy suffered began to intertwine
directly with her employment, when she
received propositions from two of her su-
pervisors, Arthur Burton and James Gai-
ney.

Burton became Bundy's supervisor when
Bundy became an Employment - Develop-
ment Specialist in 1974, Shortly thereafter
Gainey became her first-line supervisor and
Burton her second-line supervisor, although
Burton retained control of Bundy’s employ-

Defendant’s Exh. No. 18, Appellant’s Supple-
mentat Appendix (SA) 296. Before oral argu-
ment, however, appellee District of Columbia
conceded that Gilmore had been wrong in de-
laying the promotion and offered Bundy back
pay for the delay. The District believes, how-
ever, that Bundy is entitled only to four, rather
than five, months’ back pay since, even if Gil-
more had not delayed the promotion, normal
procedures would have delayed Bundy's formal
elevation for one month after she was declared
officially qualified. On remand the District
Court can determine the proper amount of
back pay as a remedy for appellee’s error here.
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ment status. Id. Nos. 32-33, App. 12
Burton began sexually harassing Bundy in
June 1974, continually calling her into his
office to request that she spend the work-
day afternoon with him at his apartment
and to question her about her sexual pro-
clivities. Id. No. 34, App. 12-13.2 Shortly
after becoming her first-line supervisor Gai-
ney also began making sexual advances to
Bundy, asking her to join him at a motel
and on a trip to the Bahamas. Id. No. 35,
App. 18-14. Bundy complained about these
advances to Lawrence Swain, who super-
vised both Burton and Gainey. Swain casu-
ally dismissed Bundy's complaints, telling
her that “any man in his right mind would
want to rape you,” id. No. 37, App. 14, and
then proceeding himself to request that she
begin a sexual relationship with him in his
apariment. Id. No. 36, App. 14. Bundy
rejected his request.

We add that, aithough the District Court
made no explicit findings as to harassment
of other female employees, its finding that
harassment was “standard operating proce-
dure” finds ample support in record evi-
dence that Bundy was not the only woman
subjected to sexual intimidation by male
supervisors.?

In denying Bundy any relief, the District
Court found that Bundy's supervisors did
not take the “game” of sexually proposi-
tioning female employees “sericusly,” and

2. Burton called Bundy into his office to ask
about her weekend activities and, in particular,
whether she liked horses. When she respond-
ed that she indeed rode horses, he said that he
had heard that women rode horses to obtain
sexual relief. He told her he had books and
pictures at home to support this theory and
suggested that she come to his apartment to
see them. Burton specifically asked her to
come to his apartment to look at the books and
pictures during the workday afternoon instead
of performing her job-related field activities.
Moreover, he repeated his importunings by tel-
ephone after obtaining Bundy's unlisted home
number.

3. Carolyn Epps, who worked for the agency
between 1967 and 1974, testified that after she
asked her supervisor, Lawrence Swain, about
the possibility of a promotion he began making
unsolicited physical and verbal advances to-
ward her, App. 93-96, and that she received
verbal sexual advances from supervisor Claude
Burgin after she discussed her promotion with
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that Bundy's rejection of their advances did
not evoke in them any motive to take sny
action against her. Id. No. 38, App. 15
The record, however, contains nothing to
support this view, and indeed some evidence
directly belies it. For example, after Bun-
dy complained to Swain, Burton began to
derogate her for alleged malingering and
poor work performance, though she had not
previously received any such eriticism.
App. 30. Burton also arranged a meeting
with Bundy and Gainey to discuss Bundy's
alleged abuse of leave, though he did not
pursue his charges at this meeting. App.
94-95.

Beyond these actions, Bundy's supervisors
at least created the impression that they
were impeding her promotion because she
had offended them, and they certainly did
nothing to help her pursue her harassment
claims through established channels. Bun-
dy became eligible for promotion to G5-9 in
January 1975. App. 178. When she con-
tacted Gainey to inquire about a promotion
he referred her to Burton, who then re-
ferred her back to Gainey, who then told
her that because of a promotion freeze he
could not recommend her for a promotion.
App. 4143. One month later, however,
Bundy learned that the personnel office had
indeed recommended other employees for
promotion despite the freeze. App. 44.

him. App. 94. Epps also testified that she
heard Swain ask other female employees to
come to his apartment for drinks and saw him
pressing his body against their bodies in his
office. App. 96-97. In 1974 Epps applied to
become an administrative aide-stenographer,
which would have meant a promotion from
GS-6 to GS-7. She testified that, although she
was qualified for the job, it went instead to
another femate employee who had received
sexual advances from Swain and who, unlike
Epps, did not know stenography. App. 100-
101.

Ann Blanchard worked for the agency from
1971 to 1973, supervised by James Gainey and
Arthur Burton. Burton made sexual advances
toward her and also apparently intimidated her
by stating that another employee whom he
would not identify had told Burton that Blanch-
ard had been conducting a sexual relationship
with one of her agency clients. App. 105-106.
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Bundy then informally consulted an Equal
Employment Opportunity (EEO) Officer
who was working in her office, and then
requested a meeting with Claude Burgin,
Swain’s supervisor. On February 18, 1975
Bundy met with Burton and Burgin and
told the latter that Burton and Gainey had
sexually harassed her and denied her a pro-
motion because she had resisted their ad-
vances. Burgin simply responded that she
was denied the promotion because her work
was unsatisfactory, and that she was free to
pursue the matter further if she cared to.
App. 46—48. Bundy then informally com-
plained about the sexual harassment to
Aquila Gilmore, the Chief EEO Officer in
the ageney. Gilmore, however, simply ad-
vised that her charges might be difficult to
prove, and cautioned her against bringing
unwarranted  complaints. He never
brought the issue to the attention of Del-
bert Jackson, by then Director of the agen-
¢y. App. 187-190.

On April 11, 1975 Bundy met with Jack-
son and showed him the draft of a letter
summarizing her complaint. Jackson then
arranged an April 14 meeting with Burgin,
Burton, and Bundy, Finding of Fact No. 39,
App. 14, but Gilmore, who had become
Chief of Manpower Management at the
agency, and Charles Rogers, Assistant Di-
rector of Operations, also attended the
meeting. Bundy, purportedly embarrassed
at the unexpected presence of the latter
two men, did not take the opportunity of
discussing her sexual harassment claims at
this meeting, nor did Jackson or Gilmore
raise the issue. Instead, the meeting fo-
cused on Bundy's possible promotion and

4. The memorandum criticized Bundy for failing
to file proper weekly and monthly reports, lo
serve clients properly, and to make sufficient
field visits. Plaintiff’s Exh, No, 2, SA 217.
Bundy responded that all her co-workers nor-
mally had difficulties fiting reports because of
inefficiencies in the filing system, that it .was
not possible to give any better service to her
excessive number of clients in the 15-30 min-
utes allotted for consultation with each one,
and that her supervisors never provided her
with any express requirements or goals for the
number of her field visits. App. 61-64.

her alleged work deficiencies. Id. No. 40,
App. 15-16. On April 23 Gainey and Bur-
ton completed a memorandum offering
Bundy’s inadequate work performance as
the reason for denying her a promotion to
(G8-9. Plaintiff’s Exh. 2, Appellant's Sup-
plemental Appendix (SA) 217. Bundy re-
sponded to this memorandum, arguing that
her supervisors had never presented her
with any written criticism of her perform-
ance until she raised the harassment issue.
See App. 145-148.4

Bundy proceeded to pursue her complaint
beyond her immediate supervisors. She
registered an informal complaint with EEQ
Officer Philip Matthews, App. 64-65° and
then filed a formal complaint and supple-
mental complaints with the agency. Jack-
son, having learned of the formal com-
plaints, took no steps to investigate them
beyond simply asking Burton, Gainey, and
Swain whether they had made improper
advances to Bundy. Finding of Fact No.
44, App. 16-17; App. 125-127. Bundy was
finally promoted to GS-9 in July 1976.
Having received “satisfactory” ratings for
her work performance, she became eligible
for promotion to GS-11 in July 1977, but
has not yet received that promotion.

Bundy filed her complaint in the District
Court on August 3, 19778

II. CLAIM FOR DECLARATORY AND
INJUNCTIVE RELIEF

The District Court appeared to find that
even Bundy took a casual attitude toward
the pattern of unsolicited sexual advances
in the agency, Finding of Fact No. 47, App.
17, thereby implying that these advances by

§. Even after Bundy consuited Matthews, Bur-
ton apparently continued to intimidate her, ac-
cusing her of failing to honor a duty assign-
ment, App. 149-150, which Bundy testified she
had never been given, Plaintiff's Exh. No. 9, SA
250.

6. Since the agency took no final action on her
complaint, and since she waited more than 130
days after she filed the complaint with the
agency, Bundy fully exhausted her administra-
tive remedies before proceeding in District
Court., 42 U.S.C. § 2000e-16(c) (1976); Civil
Service Commission Regulations § 713.281,
Federal Personnel Manual Supp. 990-1 (1978).
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themselves did no harm to female employ-
ees. We find little or no basis in the record
for the District Court’s finding or implica-
tion, especially since Buady's testimony that
the sexual harassment she endured did her
serious emotional harm, App. 40, was essen-
tially unrefuted. In any event, the essen-
tial basis for the District Court’s refusal to
hold that the sexual harassment was in
itself a violation of Title VII, Conclusion of
Law No. 5, App. 18, was not this factual
finding, but the District Court’s construc-
tion of Title VIL.

[1) The key provision of Title VII
states:

It shall be an unlawful employment prac-

tice for an employer—

(1) to fail or refuse to hire or to dis-
charge any individual, or otherwise to
diseriminate against any individual with
respect to [her] compensation, terms, con-
ditions, or privileges of employment, be-
cause of such individual’'s * * * sex * *[.]

42 U.S.C. § 2000e-2(a}(1) (1976). The spe-
cific provision of Title VII applying to em-
ployment with the District of Columbia, as
well as to a federal agency as in Barnes v.
Costle, supra, states:

All personnel actions affecting employ-
ees * * * in those units of the Govern-
ment of the District of Columbia having
positions in the competitive service * * *
shall be made free from any discrimina-
tion based on race, color, religion, sex, or
national origin.

Id. § 2000e-16{z). Despite the difference in
language between these two sections, we
have held that Title VII places the same
restrictions on federal and District of Co-
lumbia agencies as it does on private em-
ployers, Barnes v. Costle, supra, 561 F.2d at
988, and so we may construe the latter
provision in terms of the former. We infer
that the District Court in this case did the

7. We also rejected the argument that sexual
harassment could not be gender discrimination
simply because a woman could also harass a
man, or because any homosexual supervisor
could harass an employee of the same gender,
We noted that in each instance the question is
one of but-for causation: would the complain-

56
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same, and that it refused Bundy declaratory
and injunctive relief because it believed
that sexual harassment not leading to loss
or denial of tangible employment benefits
for the harassed employee fell outside the
scope of discrimination with respect to
“terms, conditions, or privileges of employ-
ment.”

Because Paulette Barnes had had her job
terminated after she refused her supervi-
sor's sexual importunings, we were not re-
quired in Barnes to construe the phrase
“terms, conditions, or privileges of employ-
ment.” Instead, our task of statutory con-
struction in Barnes was to determine
whether the disparate treatment Barnes
suffered was “based on * * * sex.” Id at
989. We heard arguments there that what-
ever harm Barnes suffered was not sex
discrimination, since Barnes’ supervisor ter-
minated her job because she had refused
sexual advances, not because she was a
woman. We rejected these arguments as
disingenuous in the extreme. The supervi-
sor in that case made demands of Barnes
that he would net have made of male em-
ployees. Id. “But for her womanhood * *
[Barnes’] participation in sexual activity
would never have been solicited. To say,
then, that she was victimized in her employ-
ment simply because she declined the invi-
tation is to ignore the asserted fact that she
was invited only because she was a woman
subordinate to the inviter in the hierarchy
of agency personnel.” Id. at 990 (emphasis
added; footnotes omitted).?

[2] We thus made clear in Barnes that
sex discrimination within the meaning of
Title VII is not limited to disparate treat-
ment founded solely or categorically on
gender. Rather, discrimination is sex dis-
crimination whenever sex is for no legiti-
mate reason a substantial factor in the dis-
crimination. Id. at 990 & n.50, citing Phil-

ing employee have suffered the harassment had
he or she been of a different gender? Barmes v.
Costle, 561 F.2d 983, 990 n.55 (D.C. Cir. 1977).
Only by a reductio ad absurdum could we
imagine a case of harassment that is not sex
discrimination—where a bisexual supervisor
harasses men and women alike. Id
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lips v. Martin Marietta Corp., 400 U.S. 542,
91 S.Ct. 496, 27 L.Ed.2d 613 (1971); see 29

“C.F.R. § 1604.4(a) (1979) (“so long as sex is
a factor in the application of [an employer's
decision], such application involves a dis-
crimination based on sex™). Other circuits
have agreed. Tomkins v. Public Service
Electric & Gas Co., 568 F.2d 1044 (3d Cir.
1977); Garber v. Saxon Business Products,
Inc, 552 F.2d 1032 (4th Cir. 1977); see
Miller v. Bank of America, 600 F.2d 211
(9th Cir. 1979).

[3-5] We thus have no difficulty infer-
ring that Bundy suffered discrimination on
the basis of sex. Moreover, applying
Barnes, we have no difficulty ascribing the
harassment—the “standard operating pro-
cedure”—to Bundy's employer, the agency.
Although Delbert Jackson himself appears
not to have used his position as Director to
harass Bundy, an employer is liable for
discriminatory acts committed by supervi-
sory personnel, Barnes v. Costle, supra, 561
F.2d at 993, and there is obviously no dis-
pute that the men who harassed Bundy
were her supervisors. Barnes did suggest
that the employer might be relieved of lia-
bility if the supervisor committing the
harassment did g0 in contravention of the
employer’s policy and without the employ-
er's knowledge, and if the employer moved
promptly and effectively to rectify the of-

8. This case thus also satisifes the more strin-
gent test of employer respondeat superior lia-
bility Judge MacKinnon advocated in his con-
currence in Barnes v. Costle, supra note 7, 561
F.2d at 995-1001: The employer, in full knowl-
edge of the alleged offense and having received
a formal complaint, was in the best position to
correct the offenses, yet impeded the com-
plaint—and even abetted the offenses.

We note in this context that the District
Court’s finding that Jackson, among others, did
not take the harassment ritual “seriously” is a
remarkable non sequitur.

Jackson never took any further steps whatso-
ever to ascertain whether Bundy's com-
plaints were valid, nor did he take plaintiff's
complaint seriously enough to ask for a copy
of the written report of the investigation
which was conducted. This is a further indi-
cation that Jackson, as had others before
him, considered sexual advances by males in
the office to female employees as a game that
was played and not to be taken seriously.

fense. Id.; see Croker v. Boeing Co. (Ver-
tol Div.), 437 F.Supp. 1138, 1194 (E.D. Pa.
1977). Here, however, Delbert Jackson and
other officials in the agency who had some
control over employment and promotion de-
cisions had full notice of harassment com-
mitted by agency supervisors and did virtu-
ally nothing to stop or even investigate the
practice® See id. at 1191. And though
there was ample evidence in this case that
at least two other women in the agency
suffered from this harassment, see note 3
supra, Barnes makes clear that the employ-
er could be held liable even if Bundy were
the only victim, since Congress intended
Title VII to protect individuals against
class-based prejudice. Barnes v. Costle, su-
pra, 561 F.2d at 993.°

[6] We thus readily conclude that Bun-
dy's employer discriminated against her on
the basis of sex. What remains is the novel
question whether the sexual harassment of
the sort Bundy suffered amounted by itself
to sex discrimination with respect te the
“terms, conditions, or privileges of employ-
ment.” Though no court has as yet so held,
we believe that an affirmative answer fol-
lows ineluctably from numerous cases find-
ing Title VII violations where an employer
created or condoned a substantially diserim-
inatory work environment, regardless of
whether the complaining employees lost

Finding of Fact No. 44, App. 16. To state the
all too obvious, Jackson may have avoided all
investigation precisely because he realized that
proof of a practice of sexual harassment would
be a serious matter for his agency indeed. Al-
ternatively, if he in fact did consider the whole
matter trivial, he was only compounding Bun-
dy’s difficulty in obtaining relief from harass-
ment and thus, in a sense, compounding the
Title V1I violation. Fantis

9. We note that although a pattern or practice
of harassment directed at a single employee
can violate Title VI, casual or isolated manifes-
tations of a discriminatory environment, such
as a few ethnic or racial slurs, may not raise a
cause of action. Cariddi v. Kansas City Chiefs
Footbal! Club, Inc., 568 F.2d 87, 88 (8th Cir.
1977); Fekete v. U. . Steel Corp., 353 F.Supp.
1177, 1186 (W.D. Pa. 1973); see Int’l Brhd of
Teamsters v. United States, 431 U.S. 324, 336
n.16, 97 S.Ct. 1843, 1854 n.16, 52 L Ed.2d 396
{1977).
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any tangible job benefits as a result of the
diserimination.

Bundy’s claim on this score is essentially
that “conditions of employment” include
the psychological and emotional work envi-
ronment—that the sexually stereotyped in-
sults and demeaning propositions to which
she was indisputably subjected and which
caused her anxiety and debilitation, App.
40, illegally poisoned that environment.
This claim invokes the Title VII principle
enunciated by Judge Goldberg in Rogers v.
Equal Employment Opportunity Com’n, 454
F.2d 234 (5th Cir. 1971), cert. denied, 406
U.S. 957, 92 S.Ct. 2058, 32 L.Ed.2d 343
(1972). The plaintiff in Rogers, a Hispanie,
did not claim that her employer, a firm of
opticians, had deprived her of any tangible
job benefit. Rather, she claimed that by
giving discriminatory service to its Hispanic
clients the firm created a discriminatory
and offensive work environment for its His-
panic employees. Granting that the ex-
press language of Title VII did not mention
this situation, Judge Goldberg stated:

Congress chose neither to enumerate spe-
cific discriminatory practices, nor to eluci-
date in extenso the parameter of such
nefarious activities. Rather, it pursued
the path of wisdom by being unconstric-
tive, knowing that constant change is the
order of our day and that the seemingly
reasonable practices of the present can
easily become the injustices of the mor-
row, Time was when employment dis-
crimination tended to be viewed as a se-
ries of isolated and distinguishable
events, manifesting itself, for example, in
an employer's practices of hiring, firing,
and promoting. But today employment
diserimination is a far more complex and
pervasive phenomenon, as the nuances
and subtleties of discriminatory employ-
ment practices are no longer confined to
bread and butter issues. As wages and
hours of employment take subordinate
roles in management-labor relationships,
the modern employee makes ever-increas-
ing demands in the nature of intangible
fringe benefits. Recognizing the impor-
tance of these benefits, we should neither
ignore their need for protection, nor blind
ourselves to their potential misuse.

641 FEDERAL REPORTER, 2d SERIES

454 F.2d at 238. The Fifth Circuit then
concluded that the employer had indeed vio-
lated Title VII, Judge Goldberg explaining
that “terms, conditions, or privileges of em-
ployment”
is an expansive concept which sweeps
within its protective ambit the practice of
creating a work environment heavily
charged with ethnic or racial discrimina-
tion. * ** One can readily envision
working environments so heavily polluted
with discrimination as to destroy com-
pletely the emotional and psychological
stability of minority group workers * * *,

Id.; accord, Carroll v. Talman Federal Sav-
ings & Loan Ass’n, 604 F.2d 1028, 1032-1033
& n.13 (Tth Cir. 197%), petition for cert.
pending (forcing female bank employees to
wear uniforms while allowing males to
wear own suits violates Title VII by perpet--
uating demeaning sexual stereotypes;
“terms and conditions of employment”
mean more than tangible compensation and
benefits); Cariddi v. Kansas City Chiefs
Footbail Club, Inc., 568 F2d 87 (8th Cir.
1977) (though employee could only prove
isolated incidents, a pattern of offensive
ethnic slurs would violate his Title VII
rights); Firefighters Institute for Racial
Equality v. City of St. Louis, 549 F.2d 506,
514-515 (8th Cir.), cert. denied, 434 U.S.
819, 98 5.Ct. 60, 54 L.Ed.2d 76 (1977) (segre-
gated employee eating clubs condoned—
though not organized or regulated—by em-
ployer violate Title VII by creating discrim-
inatory work environment); Gray v. Grey-
hound Lines, East, 178 U.S.App.D.C. 91, 545
F.2d 169, 176 (D.C. Cir. 1976) (pattern of ra-
cial slurs violates Title VII rights to nondis-
criminatory environment); United States v.
City of Buffalo, 457 F.Supp. 612, 631-635
(W.D. N.Y. 1978) (black employees entitled
to work environment free of racial abuse and
insult); Compston v. Borden, Inc, 424
F.Supp. 157 (S.D. Ohio 1976) (demeaning
religious slurs by supervisor violate Title
VII); Steadman v. Hundley, 421 F.Supp. 53,
57 (N.D. 1Il. 1976) (racial slurs may lead to
Title VII violation); ¢f. Harrington v. Van-
dalia-Butler Board of Educ., 585 F.2d 192,
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194 n.3 (6th Cir. 1978), cart. denied, 441 U.S.
932, 99 S.Ct. 2053, 60 L.Ed.2d 660 (1979)
(giving female physical education teachers
inferior locker and shower facilities is ille-
gal discrimination; Title VII reaches “actu-
al working conditions,” not just equal op-
portunity for employment); Waters v. Heu-
blein, Inc., 547 F2d 466 (9th Cir.), cert.
denied, 433 U.S. 915, 97 S.Ct. 2988, 53
L.Ed2d 1100 (1977) (white plaintiff has
standing to sue employer who diseriminates
against blacks, since she has statutory right
to work environment free of racial preju-
dice); Swint v. Pullman-Standard, 539 F.2d
77 (5th Cir. 1976) (discriminatory job assign-
ments violate Title VII even where no dis-
crimination in salary; Title VII claimant
need not prove tangible economic harm).’®

f7,8] The relevance of these “discrimi-
natory environment” cases to sexual harass-
ment is beyond serious dispute. Racial or
ethnic discrimination against a company’s
minority clients may reflect no intent to
discriminate directly against the company’s
minority employees, but in poisoning the
atmosphere of employment it violates Title
VII. Sexual stereotyping through diserimi-
natory dress requirements may be benign in
intent, and may offend women only in a
general, atmospheric manner, yet it violates
Title VII. Racial slurs, though intentional
and directed at individuals, may still be just
verbal insults, yet they too may create Title
VII liability. How then can sexual harass-
ment, which injects the most demeaning
sexual stereotypes into the general work
environment and which always represents
an intentional assault on an individual’s in-
nermost privacy, not be illegal?

[9] Moreover, an important principle ar-
ticulated in Rogers v. Equal Employment
Opportunity Com’n, supra, suggests the spe-
cial importance of allowing women to sue to
prevent sexual harassment without having
to prove that they resisted the harassment
and that their resistance caused them to

16. The Equal Employment Opportunity Com-
mission (EEQC) itself, to whose interpretation
of Title VIl we owe considerable deference,
Griggs v. Duke Power Co., 401 U.S. 424, 433-
434, 91 S.Ct. 849, 854-855, 28 L.Ed.2d 158
(1971), has consistently held that the statute

lose tangible job benefits. Judge Goldberg

noted that even indirect discrimination is

illegal because it
may constitute a subtle scheme designed
to create a working environment imbued
with discrimination and directed wulti-
mately at minority group employees. As
patently discriminatory practices become
outlawed, those employers bent on pursu-
ing a general policy declared illegal by
Congressional mandate will undoubtedly
devize more sophisticated methods to per-
petuate discrimination among employees.

= ® &

454 F.2d at 239. Thus, unless we extend
the Barnes holding, an employer could sexu-
ally harass a female employee with impuni-
ty by carefully stopping short of firing the
employee or taking any other tangible ac-
tions against her in response to her resist-
ance, thereby creating the impression—the
one received by the District Court in this
case~—that the employer did not take the
ritual of harassment and resistance *seri-
ously.”

Indeed, so long as women remain inferi-
ors in the employment hierarchy, they may
have little recourse against harassment be-
yond the legal recourse Bundy seeks in this
case. The law may allow 2 woman to prove
that her resistance to the harassment cost
her her job or some economic benefit, but
this will do her no good if the employer
never takes such tangible actions against
her.

And this, in turn, means that so long as
the sexual situation is constructed with
enough coerciveness, subtlety, sudden-
ness, or one-sidedness to negate the effec-
tiveness of the woman’s refusal, or so
long as her refusals are simply ignored
while her job is formally undisturbed, she
is not considered to have been sexually
harassed.

grants an employee a working environment
free of discrimination. Eg, EEOC Decision
No. 74--84, CCH EEOC Decisions * 6450 (1975);
EEOQC Decision No, 72-0779, CCH EEOC Deci-
sions * 6321, 4 FEP Cases 317 (1971).
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C. MacKinnon, Sexual Harassment of
Working Women 46—47 (1979). It may
even be pointless to require the employee to
prove that she “resisted” the harassment at
all. So long as the employer never literally
forces sexual relations on the employee,
“resistance” may be a meaningless alterna-
tive for her. If the employer demands no
response to his verbal or physical gestures
other than good-natured tolerance, the
woman has no means of communicating her
rejection. She neither accepts nor rejects
the advances; she simply endures them.
She might be able to contrive proof of
rejection by objecting to the employer’s ad-
vances in some very visible and dramatic
way, but she would do so only at the risk of
making her life on the job even more miser-
able. Id. at 43-47. It hardly helps that the
remote prospect of legal relief under
Barnes remains available if she objects so
powerfully that she provokes the employer
into fiving her.

1. Compare In re Carmita Wood, Case No.
75-92437, New York State Dep't of Labor Un-
employment Insurance Appeals Board, Deci-
sion and Notice of Decision (March 7, 1975)
(employee who claimed sexual harassment
forced her to leave job was held to have re-
signed voluntarily and thus was ineligible for
compensation), with Appeals Board Decision
No. P-B-139 (California), reversing Decision of
the Referee, In re Nancy J. Filthouer, Case No.
$J-5963, William J. Costello, Referee (San Jose
Referee Office, April 28, 1975) (granting such
claim).

12. Title VII allows the courts to award a victo-
rious plaintiff reinstatement, back pay, or “any
other equitable relief as the court deems appro-
priate.” 42 U.S.C. § 2000e-5(g) (1976). Back
pay and reinstatement are, of course, irrelevant
to the discriminatory environment issue, and
we follow the great majority of the federal
courts in construing “‘equitable relief” to pre-
clude any award of damages for emotional
harm resulting from a Title VII violation. Eg.,
Harrington v. Vandalia-Butler Board of Educ.,
585 F.2d 192 (6th Cir. 1978), cert. denied, 441
U.S. 932, 99 S.Ct. 2053, 60 L.Ed.2d 660 (1979);
Curran v. Portland Superintending School
Committee, 435 F.Supp. 1063, 1077-1078
(D. Me. 1977), Wright v. 5t. John's Hospital, 414
F.Supp. 1202, 1205 (D. Okl. 1976); see Equai
Employment Opportunity Com'n v, Detroit Edi-
son Co., 515 F.2d 301, 308-303 (6th Cir. 1975),
vacated and remanded, 431 U.S. 951, 97 S.Ct.
2668, 53 L.Ed.2d 267 (1976). We add that,
since our holding makes Bundy a prevailing
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The employer ean thus implicitly and ef-

fectively make the employee's endurance of
sexua!l intimidation a “condition” of her em-
ployment. The woman then faces a “eruel

trilemma.”

She can endure the harass.

ment. She can attempti to oppose it, with
little hope of success, either legal or practi-
cal, but with every prospect of making the
job even less tolerable for her. Or she can
leave her job, with little hope of legal re.
lief M and the likely prospect of another job
where she will face harassment anew.

[10-13] Bundy proved that she was the

vietim of a practice of sexual harassment
and a discriminatory work environment
permitted by her employer. Her rights un-
der Title VII were therefore violated. We
thus reverse the District Court's holding on
this issue and remand it to that court so it
can fashion appropriate injunctive relief 1
And on this novel issue, we think it advisa-
ble to offer the District Court guidance in
framing its decree.1® ‘

party in this suit, the District Court on remand
may entertain a request for attorney’s fees. 42
U.S.C. § 2000e-5(k) (1976).

13. Appellee has argued that an injunction is
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improper and unnecessary in this case since
Bundy has complained of no instances of sexu-
al harassment since 1975 and there is therefore
no reason to think further harassment will oc-
cur. Common sense tells us that the men who
harassed Bundy may well have ceased their
actions solely because of the pendency of her
complaint and fawsuit. Moreover, the law tells
us that a suit for injunctive relief does not
become moot simply because the offending
party has ceased the offending conduct, since
the offending party might be free otherwise to
renew that conduct once the court denied the
relief. Allee v. Medrano, 416 U.S. 802, 810-
811, 94 S.Ct. 2191, 2197-2198, 40 L.Ed.2d 566
(1874). The request for injunctive relief will be
moot only where there is no reasonable expec-
tation that the conduct will recur, United States
v. W. T. Grant Ce., 345 U.S. 629, 73 5.Ct. 894,
97 L.Ed.2d 1303 (1953), or where interim events
have “completely and irrevocably eradicated
the effects of the alleged violation,” County of
Los Angeles v. Davis, 440 U.S. 625, 631, 99
$.Ct. 1379, 1383, 59 L.Ed.2d 642 (1979). We
perceive no such certainty here, most obviously
because Bundy's agency has taken no affirma-
tive steps to prevent recurrence of the harass-
ment, and because all the harassing employees
still work for the agency. The issuance of
Mayor's Order No. 79-89 (May 24, 1979). see
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The Final Guidelines on Sexual Harass-
ment in the Workplace (Guidelines) issued
by the Equal Employment Opportunity
Commission on November 10, 1980, 456 Fed.
Reg. T4676—746TT (1980) (to be codified at
29 CF.R. § 1604.11{a}{f)), offer a useful
basis for injunctive relief in this case.
Those Guidelines define sexual harassment
broadly:

Unwelcome sexual advances, requests for
sexual favors, and other verbal or physi-
cal conduct of a sexual nature constitute
sexual harassment when (1) submission to
such conduct is made either explicitly or
implicitly a term or condition of an indi-
vidual's employment, (2) submission to or
rejection of such conduct by an individual
is used as the basis for employment deci-
sions affecting such individual, or (3) such
conduct has the purpese or effect of un-
reasonably interfering with an individu-
al's work performance or creating an in-
timidating, hostile, or offensive work en-
vironment.

Guidelines, supra, 45 Fed.Reg. at T4677 (to
. be codified at 29 C.F.R. § 1604.11(a)). The
Guidelines go on to reaffirm that an em-
ployer is responsible for discriminatory acts
of its agents and supervisory employees
with respect to sexual harassment just as
with other forms of discrimination, regard-
less of whether the employer authorized or
knew or even should have known of the
acts, id. (to be codified at 29 C.F.R. § 1604.-
11(d)), and also remains responsible for sex-
ual harassment committed by nonsuperviso-
ry employees if the employer authorized,
knew of, or should have known of such
harassment, id. (to be codified at 29 C.F.R.
§ 1604.11{d)). The general goal of these
Guidelines is preventive. An employer may
negate liability by taking “immediate and
text and note at note 14 infra, does not provide

any certainty that the offending conduct will
not recur. 1

14, On October 31, 1975 the Mayor of the Dis-
trict of Columbia issued Mayor's Order No.
75-230, prohibiting employment discrimination
on the basis of sex and other improper factors
in all District agencies. On May 24, 1979 May-
or Barry amended Order No. 75-230 with May-
or's Order No. 79-89, which construes illegal
sexual discrimination to include sexuwal harass-

appropriate corrective action” when it
learns of any illegal harassment, id., but the
employer should fashion rules within its
firm or agency to ensure that such correc-
tive action never becomes necessary, id. (to
be codified at 20 C.F.R. § 1604.11(f)).

[14] Applying these Guidelines to the
present case, we believe that the Director of
the agency should be ordered to raise af-
firmatively the subject of sexual harass-
ment with all his employees and inform all
employees that sexual harassment violates
Title VII of the Civil Rights Act of 1964,
the Guidelines of the EEQC, the express
orders of the Mayor of the District of Co-
lumbia," and the policy of the agency itself.
The Director should also establish and pub-
licize a scheme whereby harassed employees
may complain to the Director immediately
and confidentially. The Director should
promptly take all necessary steps to investi-
gate and correct any harassment, including
warnings and appropriate discipline direct-
ed at the offending pariy, and should gen-
erally develop other means of preventing
harassment within the agency.

[15] Perhaps the most important part of
the preventive remedy will be a prompt and
effective procedure for hearing, adjudicat-
ing, and remedying complaints of sexual
harassment within the agency. Fortunate-
ly, the District Court need not establish an
entire mnew procedural mechanism for
harassment complaints. Under reguiations
promulgated by the Equal Employment
Opportunity Commissien, 29 C.F.R. §§
1613.201-1613.283 (1979), the Department
of Corrections, like all other federal and Dis-
trict of Columbia agencies, is required to es-
tablish procedures for adjudication of com-
plaints of denial of equal employment op-

ment, requires the District's Office of Human
Rights to receive and adjudicate any com-
plaints of sexual harassment of District em-
ployees according to the procedures set forth in
Mayor's Order No. 75-230, and requires all
agency heads to establish and implement intra-
agency means of investigating and adjudicating
complaints of harassment. These orders are a
useful supplement to the EEOC Guidelines and
a District Court injunction.
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portunity, whether the ground of discrimi-
nation is race, color, religion, sex, or nation-
al origin. The required procedures guaran-
tee the complainant a prompt and effective
investigation, an opportunity for informal
adjustment of the discrimination, and, if
necessary, a formal evidentiary hearing.
Mareover, if the complaint proves meritori-
ous the agency may be required to take
disciplinary action against any employee
found to have committed discriminatory
acts. [Id. § 1613.221(c). Finally, the agency
must inform any employee denied relief
within the agency of his or her right to file
a civil action in the District Court. Id.
§ 1613.282.

Since we have held that sexual harass-
ment, even if it does not result in loss of
tangible job benefits, is illegal sex discrimi-
nation, the District Court may simply order
the Director of the agency to ensure that
complaints of sexual harassment receive
thorough and effective treatment within
the formal process the agency has already
established to comply with the Civil Service
Commission regulations. Finally, we be-
lieve the District Court should retain juris-

15. We offer the following as appropriate lan-
guage for the injunction:

The court decrees that the defendant Del-
bert Jackson, Director of the District of Co-
fumbia Department of Corrections, along
with his supervising employees, agents, and
all those subject to his control or acting in
concert with him, are enjoined from causing,
encouraging, condoning, or permitting the
practice of sexual harassment of fermale em-
ployees by male supervisors and employees
within the Department: to wit, any unwel-
come sexual advances, requests for sexual
favors, or other verbal or physical conduct of
a sexual nature when submission to such
conduct is explicitly or implicitly a require-
ment of the individual's employment, or used
as a basis for any employment decision con-
cemning that individual, or when such con-
duct has the purpose or effect of unreasona-
bly interfering with the individual's work per-
formance or creating an intimidating or hos-
tile or offensive work environment.

Defendant is further required:

1. To notify ali employees and supervisors
in the Department, through individual letters
and permanent posting in prominent loca-
tions throughout Department offices, that
sexual harassment, as explicitly defined in
the previous paragraph, violates Title VII of
the Civil Rights Act of 1964, regulatory
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diction of the case so that it may review the
Director's plans for complying with the in-
junction.1®

III. CLAIMS FOR BACK PAY
AND PROMOTION
*k*omitted***

guidelines of the Equal Employment Oppor-
tunity Commission, the express orders of the
Mayor of the District of Columbia, and the
policy of the Department of Corrections.

2. To ensure that employees complaining
of sexual harassment can avail themselves of
the full and effective use of the complaint,
hearing, adjudication, and appeals proce-
dures for complaints of discrimination estab-
lished by the Department of Corrections pur-
suant to Equal Employment Opportunity
Commission reguiations, 29 C.F.R. §§ 1613.-
201-1613.283 (1979).

3. To develop appropriate sanctions or
disciplinary measures for supervisors or oth-
er employees who are found to have sexually
harassed female employees, including wamn-
ings to the offending person and notations in
that person's employment record for refer-
ence in the event future complaints are di-
rected against that person.

4. To develop other appropriate means of
instructing employees of the Department of
the harmful nature of sexual harassment.

Defendant shall return Lo this court within
60 days to report on the steps he has taken in
compliance with this order and to present his
plans for the additional measures required by
Paragraph 4 above. The court shall retain
jurisdiction of this case.

62



Meritor Savings Bank, FSB v. Vinson

106 8 .ct.

Justice REHNQUIST delj ;
ion of the Court | Cohvered the opin

This Case presents important questions
concerning claims of workplace “sexual
harasisrflent" brought under Title VII of
the Civil Rights Aet of 1964, 78 Stat, 253
as amended, 42 U.S.C. § 2000e o¢ seq. ’

I

) In 1974, respondent Mechelle Vinson met
Sidney 'I.‘aylor, a vice president of what is
now petitioner Meritor Savings Bank (the
bank) and manager of one of its branch
offices.. When respondent asked whether
she might obtain employment at the bank
Taylor gave her an application, which she'
completed and returned the next day; later

that same day Taylor called her to say that
she had been hired. With Taylor as her
ppeals, this Court was not
transcript of the trial, We
Y on the District Court's

* Like the Court of A
provided a compiete
therefore rely largel

2399 (1986)
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supervisor, respondent started as a teller-
trainee, and thereafter was promoted to
teller, head teller, and assistant branch
manager. She worked at the same branch
for four years, and it is undisputed that her
advancement there was based on merit
alone. In September 1978, respondent not-
fied Taylor that she was taking sick leave
for an indefinite period. On November 1,
1978, the bank discharged her for excessive
use of that leave.

Respondent brought this action against
Taylor and the bank, claiming that during
her four years at the bank she had “con-
stantly been subjected to sexual harass-
ment” by Taylor in violation of Title VII.
She sought injunctive relief, compensatory
and punitive damages against Taylor and
the bank, and attorney’s fees.

At the l1day bench trial, the parties
presented conflicting testimony about Tay-
lor's behavior during respondent’s employ-
ment.* Respondent testified that during
her probationary period as a teller-trainee,
Taylor treated her in a fatherly way and
made no sexual advances. Shortly there-
after, however, he invited her out to dinner
and, during the course of the meal, sug-
gested that they go to a motel to have
sexual relations. At first she refused, but
out of what she described as fear of losing
her job she eventually agreed. According
to respondent, Taylor thereafter made re-
peated demands upon her for sexual fa-
vors, usually at the branch, both during
and after business hours; she estimated
that over the next several years she had
intercourse with him some 40 or 50 times.
In addition, respondent testified that Tay-
lor fondled her in front of other employees,
followed her into the women's restroom
when she went there alone, exposed him-
self to her, and even forcibly raped her on
several occasions. These activities ceased
after 1977, respondent stated, when she
started going with a steady boyfriend.

opinion for the summary of the relevant testi-
mony.



Respondent also testified that Taylor
touched and fondled other women employ-
ees of the bank, and she attempted to call
witnesses to support this charge. But
while some supporting testimony apparent-
ly was admitted without objection, the Dis-
trict Court did not allow her “to present
wholesale evidence of a pattern and prac-
tice relating to sexual advances to other
female employees in her case in chief, but
advised her that she might well be able to
present such evidence in rebuttal to the
defendants’ cases.” Vinson v. Taylor, 22
EPD 130708, pp. 14688-14689, 23 FEP
Cases 37, 38-39, n. 1 (D DC 1980). Respon-
Aent did not offer such evidence in rebuttal,
Finally, respondent testified that because
she was afraid of Taylor she never report-
ed his harassment to any of his supervisors
and never attempted to use the bank’s com-
plaint procedure.

Taylor denied respondent’s allegations of
sexual activity, testifying that he never
‘ondled her, never made suggestive re-
marks to her, never engaged in sexual in-
tercourse with her and never asked her to
do so. He contended instead that respon-
dent made her accusations in response to a
business-related dispute. The bank also
denied respondent’s allegations and assert-
ed that any sexual harassment by Taylor
was unknown to the bank and engaged in
without its consent or approval.

The District Court denied relief, but did
not resolve the conflicting testimony about
the existence of a sexual relationship be-
tween respondent and Taylor. It found
instead that

“If [respondent] and Taylor did engage
in an intimate or sexual relationship dur-
ing the time of [respondent's]) employ-
ment with [the bank], that relationship
was a voluntary one having nothing to do
with her continued employment at [the
bank] or her advancement or promotions
at that institution.” Id., at 42 (footnote
omitted).

The court ultimately found that respondent
“was not the victim of sexual harassment
and was not the victim of sexual discrimi-

nation” while employed at the bank. 7id.,
43,

Although it concluded that respondent
had not proved a violation of Title VII, the
District Court nevertheless went on to ad-
dress the bank’s liability. After noting the
bank’s express policy against discrimina-
tion, and finding that neither respondent
nor any other employee had ever lodged a
complaint about sexual harassment by Tay-
lor, the court ultimately concluded that
“the bank was without notice and cannot
be held liable for the alleged actions of
Taylor.” Id., at 42.

The Court of Appeals for the District of
Columbia Circuit reversed. 243 U.S.App.
D.C. 323, 753 F.2d 141 (1985). Relying on
its earlier holding in Bundy v Jackson,
205 U.S.App.D.C. 444, 641 F.2d 934 (1981),
decided after the trial in this case, the
court stated that a violation of Title VII
may be predicated on either of two types of
sexual harassment: harassment that in-
volves the conditioning of concrete employ-
ment benefits on sexual favors, and harass-
ment that, while not affecting economie
benefits, creates a hostile or offensive
working environment. The court drew ad-
ditional support for this position from the
Equal Employment Opportunity Commis-
sion's Guidelines on Discrimination Be-
cause of Sex, 20 CFR § 1604.11(a) (1985),
which set out these two types of sexual
harassment claims. Believing that “Vin-
son’s grievance was clearly of the f[hostile
environment] type,” 243 U.S.App.D.C, at
327, 753 F.2d, at 145, and that the District
Court had not considered whether a viola-
tion of this type had occurred, the court
concluded that a remand was necessary.

The court further concluded that the Dis-
trict Court's finding that any sexual rela-
tionship between respondent and Taylor
“was a voluntary one” did not obviate the
need for a remand. “[Ulncertain as to
precisely what the [district] court meant”
by this finding, the Court of Appeals held
that if the evidence otherwise showed that
“Taylor made Vinson's toleration of sexual
harassment s condition of her employ-
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ment,” her voluntariness “had no materiali-
ty whatsoever.” Id, at 328, 753 F.2d, at
146. The court then surmised that the
District Court's finding of voluntariness
might have been based on “the voluminous
testimony regarding respondent’s dress
and personal fantasies,” testimony that the
Court of Appeals believed “had no place in
this litigacion.” Jd., at 328, 336, 753 F.2d,
at 146, n. 36.

As to the bank's liability, the Court of
Appeals held that an employer is absolutely
liable for sexual harassment practiced by
supervisory personnel, whether or not the
employer knew or should have known
about the misconduct. The court relied
chiefly on Title VII's definition of “employ-
er’ to include “any agent of such a per-
son,” 42 U.S.C. § 2000e(b), as well as on
the EEQC guidelines. The court held that
a supervisor is an “agent’ of his emplover
for Title VII purposes, even if he lacks
authority to hire, fire, or promote, since
“the mere existence—or even the appear-
ance—of a significant degree of influence
in vital job decisions gives any supervisor
the opportunity to impose on employees.”
243 U.S.App.D.C., at 332, 753 F.2d, at 150.

In accordance with the foregoing, the
Court of Appeals reversed the judgment of
the District Court and remanded the case
for further proceedings. A subsequent
suggestion for rehearing en banc was de-
nied, with three judges dissenting, 245
U.S.App.D.C. 1330, 760 F.2d 1330 (1985).
We granted certiorari, 474 U.5. —, 106
S.Ct. 57, 88 L.Ed.2d 46 (1985), and now
affirm but for different reasons.

I

X ¥ v w v

. The question remains, however,
whether the District Court's ultimate find-
ing that respondent “was not the vietim of
sexual harassment,” 22 EPD 130708, at
14692-14693, 23 FEP Cases, at 43, effec-
tively disposed of respondent's claim. The

Court of Appeals recognized, we think cor-
rectly, that this ultimate finding was likely
based on one or both of two erroneous
views of the law. First, the District Court
apparently believed that a claim for sexual
harassment will not lie absent an economic
effect on the complainant’s employment.
See ibid. ("It is without question that sexu-
al harassment of female employees in
which they are asked or required to submit
to sexual demands as a condition to ob-
tain employment or to maintain employ-
ment or to oblain promotions falls within
protection of Title VII.”) {emphasis added).
Since it appears that the District Court
made its findings without ever considering
the “hostile environment” theory of sexual
harassment, the Court of Appeals’ decision
to remand was correct.

Second, the District Court’s conclu-
sion that no actionable harassment oc-
curred might have rested on its earlier
“finding” that “[i}f [respondent} and Taylor
did engage in an intimate or sexual rela-
tionship . .., that relationship was a volun-
tary one.” J[d., at 14692, 23 FEP cases, at
42. But the fact that sex-related conduct
was “voluntary,” in the sense that the com-
plainant was not forced to participate
against her will, is not a defense to a
sexual harassment suit brought under Title
VII. The gravamen of any sexual harass-
ment claim is that the alleged sexual ad-
vances were “unwelcome.” 28 CFR
§ 1604.11(a) (1985). While the question
whether particular conduct was indeed un-
welecome presents difficult problems of
proof and turns largely on credibility deter-
minations committed to the trier of fact,
the Distriet Court in this case erroneously
focused on the “voluntariness’” of respon-
dent’s participation in the claimed sexual
.episodes. The correct inquiry is whether
respondent by her conduct indicated that
the alleged sexual advances were unwel-
come, not whether her actual participation
in sexual intercourse was voluntary.

- =

». Detitioner contends that even if
this case must be remanded to the District
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Court. the Court of Appeals erred in one of
the terms of its remand. Specifically, the
Court of Appeals stated that testimeny
about respondent’s “dress and personal
fantasies,” 243 U.S.App.D.C. at 328, n. 36,
753 F.2d, at 146, n. 36, which the District
Court apparently admitted into evidence,
*had no place in this litigation.” Ibid. The
apparent ground for this conclusion was
that respondent’s voluntariness ve! non in
submitting to Taylor's advances was imma-
terial to her sexual harassment claim.
While “voluntariness” in the sense of con-
sent is not a defense to such a claim, it
does not follow that a complainant’s sexual-
Iv provocative speech or dress is irrelevant
as a matter of law in determining whether
he or she found particular sexual advances
unwelcome. To the contrary, such evi
Jence is obviously relevant. The EEOC
guidelines emphasize that the trier of fact
must determine the existence of sexual
harassment in light of “the record as a
wiole” and “the totality of circumstances,
~.ch as the nature of the sexual advances
ztd the context in which the alleged inci-
dents occurred.” 29 CFR § 1604.11(b)
ti985). Respondent’s claim that anv mar-
ginal relevance of the evidence in question
was outweighed by the potential for unfair
prejudice is the sort of argument properly
addressed to the District Court. In this
case the District Court concluded that the
evidence should be admitted, and the Court
of Appeals’ contrary conclusion was based
upon the erroneous. categorical view that
testimony about provocative dress and pub-
licly expressed sexual fantasies ‘“had no
place in this litigation.” 243 U.S.App.D.C,,
at 328, n. 36, 753 F.2d, at 146, n. 36. While
the Distriet Court must carefully weigh the
applicable considerations in deciding wheth-
er to admit evidence of this kind, there is
no per se rule against its admissibility.

1
Although the District Court concluded
that respondent had not proved a violation
of Title VII, it nevertheless went on to
consider the question of the bank’s liability.
Finding that “the bank was without notice”

of Taylor’s alleged conduct, and that notice
to Taylor was not the equivalent of notice
to the bank, the court concluded that the
bank therefore could not be held liable for
Taylor's alleged actions. The Court of Ap-
peals took the opposite view, holding that
an employer is strictly liable for a hostile
environment created by a supervisor's sex-
ual advances, even though the employver
neither knew nor reasonably could have
known of the alleged misconduct. The
court held that a supervisor, whether or
not he possesses the authority to hire, fire,
or promote, is hecessarily an “agent” of his
employer for all Title VII purposes, since
“even the appearance” of such authority
may enable him to impose himself on his
subordinates.

The parties and amici suggest several
different standards for emplover liability.
Respondent, not surprisingly, defends the
position of the Court of Appeals. Noting
that Title VII's definition of “emplover”
includes any “agent” of the emplover, she
also argues that “so long as the cireum-
stance is work-related, the supervisor is the
employer and the employer is the supervi-
sor.”” Brief for Respondent 27. Notice to
Taylor that the advances were unwelcome.
therefore, was notice to the bank.

Petitioner argues that respondent’s fail-
ure to use its established grievance proce-
dure, or to otherwise put it on notice of the
alleged misconduct, insulates petitioner
from liability for Taylor's wrongdoing. A
contrary rule would be unfair, petitioner
argues, since in a hostile environment
harassment case the employer often will
have no reason to know about, or ¢pportu-
nity to cure, the alleged wrongdoing.

The EEOQC, in its brief as amicus curiae,
contends that courts formulating employer
liability rules should draw from traditional
agency principles. Examination of those
principles has led the EEOC to the view
that where a supervisor exercises the au-
thority actually delegated to him by his
employer, by making or threatening to
make decisions affecting the employment
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status of his subordinates, such actions are
properly imputed to the employer whose
delegation of authority empowered the su-
pervisor to undertake them. Brief for
United States and Equal Employment Op-
portunity Commission as Amicus Curiae
22. Thus, the courts have consistently held
employers liable for the discriminatory dis-
charges of employees by supervisory per-
sonnel, whether or not the employer knew,
should have known, or approved of the
supervisor's actions. £.g., Anderson v
Methodist Evangelical Hospital, Inc., 464
F.2d 723, 725 (CA6 1972).

The EEQC suggests that when a sexual
harassment claim rests exelusively on a
“hostile environment” theory, however, the
usual basis for a finding of agency will
often disappear. In that case, the EEOC
believes, agency principles lead to

“a rule that asks whether a victim of

sexual harassment had reasonably avail-

able an avenue of complaint regarding
such harassment, and, if available and
utilized, whether that procedure was rea-
sonably responsive to the empiloyee's
complaint. If the employer has an ex-
pressed policy against sexual harassment
and has implemented a procedure specifi-
cally designed to resolve sexual harass-
ment claims, and if the victim does not
take advantage of that procedure, the
emplover should be shielded from liabili-
ty absent actual knowledge of the sexu-
ally hostile environment (obtained, e.g..
by the filing of a charge with the EEOC
or a comparable state agency). In all
other cases, the employer will be liabie if
it has actual knowledge of the harass-
ment or if, considering all the facts of
the case, the victim in question had neo
reasonably available avenue for making
his or her complaint known to appropri-
ate management officials.” Brief for

United States and Equal Opportunity

Employment Commission as Amici Curi-

ae, 26.

As respondent points out, this sugpgested
rule is in some tension with the EEQC
guidelines, which hold an employer liable
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for the acts of its agents without regard to
notice. 29 CFR § 1604.11{¢) (1985). The
guidelines do require, however, an “exam-
in[ation of] the circumstances of the partie.
ular employment relationship and the job
[flunctions performed by the individual in
determining whether an individual acts in
either a supervisory or agency capacity.”
Ibid.

This debate over the appropriate stan-
dard for employer liability has a rather
abstract quality about it given the state of .
the record in this case. We do not know at
this stage whether Taylor made any sexual
advances toward rvespondent at all, let
alone whether those advances were unwel-
come, whether they were sufficiently per-
vasive to constitute a condition of employ-
ment, or whether they were “so pervasive
and so long continuing . .. that the employ-
er must have become conscious of [them],”
Taylor v. Jones. 653 F.2d 1193, 1197-1199
{CA8 1981) (holding employer liable for ra-
cially hostile working environment based
on constructive knowledge).

+ We therefore decline the parties’
invitation to issue a definitive rule on em-
ployer liability, but we do agree with the
EEQC that Congress wanted courts to look
to agency principles for guidance in this
area. While such common-law principles
may not be transferable in alil their particu-
lars to Title VII, Congress’ decision to de-
fine “employer” to include any “agent” of
an emplover, 42 U.8.C. § 2000e(b), surely
evinces an intent to place some limits on
the acts of employees for which employers
under Title VII are to be held responsible.
For this reason, we hold that the Court of
Appeals erred in concluding that employers
are always automatically liable for sexual
harassment by their supervisors. See gen-
erally Restatement (Second) of Agency
§§ 219-237 (1958). For the same reason,
absence of notice to an employer does not
necessarily insulate that employer from lia-
bility. fbid.

. Finally, we reject petitioner’s view
that the mere existence of a grievance pro-
cedure and a policy against discrimination.



_eoupled with respondent’s failure to invoke
that procedure, must insulate petitioner
from liability. While those facts are plain-
iy relevant, the situation before us demon-
strates why they are not necessarily dispos-
jtive. Petitioner's general nondiscrimina-
tion policy did not address sexual harass-
‘ment in particular, and thus did not alert
employees to their employer’s interest in
.Eorrecting that form of discrimination.
,App. 25. Moreover, the bank’s grievance
.procedure apparently required an employee
.to complain first to her supervisor, in this
.case Taylor. Since Taylor was the alleged
perpetrator, it is not altogether surprising
that respondent failed to invoke the proce-
‘dure and report her grievance to him. Pe-
titioner's contention that respondent's fail-
“ure should insulate it from liability might
‘be substantially stronger if its procedures
were better calculated to encourage victims
-of harassment to come forward.

Iv

In sum, we hold that a claim of “hostile
environment” sex discriminatiod is action-
able under Title VII, that the District
Court’s findings were insufficient to dis-
pose of respondent’s hostile environment
claim, and that the Distriet Court did not
err in admitting testimony about respon-
dent’s sexually provocative speech and
dress. As to employer liability, we con-
clude that the Court of Appeals was wrong
to entirely disregard agency principles and
Impose absolute liability on employers for
the acts of their supervisors, regardless of
the circumstances of a particular case.

Accordingly, the judgment of the Court
of Appeals reversing the judgment of the
Distriet Court is affirmed, and the case is
remanded for further proceedings consist-
ent with this opinion.

It is 30 ordered.

Justice MARSHALL, with whom Justice
BRENNAN, Justice BLACKMUN, and
dustice STEVENS join, concurring in the
Judgment,
thI fully agree with the Court's conclusion

3t workplace sexual harassment is il

legal, and violates Title VII. Part III of
the Court's opinion, however, leaves open
the circumstances in which an employer is
responsible under Title VII for such con-
duct. Because I believe that question to be
properly before us, I write separately.

The issue the Court declines to resolve is
addressed in the EEQC Guidelines on Dis-
crimination Because of Sex, which are enti-
tled to great deference. See Griggs .
Duke Power Co., 401 U.S. 424, 433434, 91
S.Ct. 849, 854-55, 28 L.Ed.2d 158 (1971)
(EEQOC Guidelines on Employment Testing
Procedures of 1966); see also ante, at 2404.
The Guidelines explain:

“Applying general Title VII principles,
an emplover ... is responsible for its
acts and those of its agents and supervi-
sory employees with respect to sexual
harassment regardless of whether the
specific acts complained of were autho-
rized or even forbidden by the emplover
and regardless of whether the employer
knew or should have known of their oc-
currence, The Commission will examine
the circumstances of the particular em-
ployment relationship and the job fune-
tions performed by the individual in de-
termining whether an individual acts in
either a supervisory or agency capacity.

“With respect to conduct between fel-
low employees, an employer is respon-
sible for acts of sexual harassment in the
workplace where the employer (or its
agents or supervisory employees) knows
or should have known of the conduct,
unless it can show that it took immediate
and appropriate corrective action.” 29
CFR §§ 1604.11(c), (d) {1985).

The Commission, in issuing the Guide-
lines, explained that its rule was “in keep-
ing with the general standard of employer
liability with respect to agents and supervi-
sory employees.... [T]ke Commission and
the courts have held for years that an
employer is liable if a supervisor or an
agent violates the Title VII, regardless of
knowledge or any other mitigating factor.”
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45 Fed.Reg. 74676 (1980). 1 would adopt
the standard set out by the Commission.

An employer can act only through indi-
vidual supervisors and employees; discrimi-
nation is rarely carried out pursuant to a
formal vote of a corporation’s board of
directors. Although an employer may
sometimes adopt company-wide diserimina-
tory policies violative of Title VII, acts that
may constitute Title VII viclations are gen-
erally effected through the actions of indi-
viduals, and often an individual may take
such a step even in defiance of company
policy. Nonetheless, Title VII remedies,
such as réinstatement and backpay, gener-
ally run against the employer &s an entity.!
The question thus arises as to the circum-
stances under which an employer will be
held liable under Title VII for the acts of
its employees.

The answer supplied by general Title VII
law, like that supplied by federal labor law,
is that the act of a supervisory employee or
agent is imputed to the employer.? Thus,
for example, when a supervisor discrimina-
torily fires or refuses to promote a black
employee, that act is, without more, con-
sidered the act of the employer. The
courts do not stop to consider whether the
employer otherwise had “notice” of the ac-
tion, or even whether the supervisor had
actual authority to act as he did. Eg,
Flowers v. Crouch-Walker Corp., 552 F.2d
1277, 1282 (CA7 1977); Young v. South-
western Savings and Loan Assn., 509 F.2d
140 (CAS5 1975); Anderson v. Methodist
Evangelical Hospital, Inc, 464 F.2d 723
(CA6 1972). Following that approach, ev-
ery Court of Appeals that has considered
the issue has held that sexual harassment
by supervisory personnel is automatically
imputed to the empioyer when the harass-
ment results in tangible job detriment to

1. The remedial provisions of Title VI] were
largely modeled on those of the National Labor
Relations Act {(NLRA). See Albemarle Paper Co.
v. Moody, 422 U.S. 405, 419, and n. 11, 95 S.C1.
2362, 2372, and n. 11 (1975); sec also Franks v.
Bowman Transportation Co., 424 U.S. 747, 768-
770, 96 S.Ci. 1251, 126667, 47 L.Ed.2d 444
(1976).

the subordinate employee. See Horn o,
Duke Homes, Inc., Div. of Windsor Mobile
Homes, 755 F.2d 599, 604-606 (CA7 1985);
Vinson v. Teylor, 243 U.S.App.D.C. 323,
320-334, 753 F.2d 141, 147-152 (1985);
Craig v. ¥ & Y Snacks, Inc., 721 F.2d 17}
80-81 (CA3 1983); Katz v. Dole, 709 F.24
251, 255, n. 6 (CA4 1983); Henson v. City
of Dundee, 682 F.2d 897, 910 (CA11 1982);
Miller v. Bank of America, 600 F.2d 211,
213 (CA9 1979). .

. The brief filed by the Solicitor General
on behalf of the EEOC in this case sug-
gests that a different rule should apply’
when a supervisor’s harassment “merely”,
results in a discriminatory work environ-
ment. The Solicitor General concedes thaf’
sexual harassment that affects tangible job’
benefits is an exercise of authority delegat-
ed to the supervisor by the employer, and
thus gives rise to employer liability. But,
departing from the EEOC Guidelines, he
argues that the case of a supervisor merely
creating a discriminatory work environ-
ment is different because the supervisor,
“is not exercising, or threatening to exer-
cise, actual or apparent authority to make
personnel decisions affecting the victim.”,
Brief for United States and EEOC as Ami-
ci Curige 24. In the latter situation, he
concludes, some further notice requirement
should therefore be necessary.

The Solicitor General’s position is unten-
able. A supervisor’s responsibilities do not
begin and end with the power to hire, fire,
and discipline employees, or with the power
to recommend such actions. Rather, a su-
pervisor is charged with the day-to-day su-
pervision of the work environment and
with ensuring a safe, productive, work-
place. There is no reason why abuse of the
latter authority should have different con-
sequences than abuse of the former. In

2. For NLRA cases, sce, e.g, Graves Tracking
Inc. v. NLRS, 692 F.2d 470 (CA7 1982); NLRﬂ: L
Kaiser Agricultural Chemical, Division of Kaiser
Aluminum & Chemical Corp., 473 F.2d 374, 384
(CAS 1973); Amalgamated Clothing Workers of
America v. NLRB, 124 US.App.D.C. 365. 377,
355 F.2d 898, 909 (1966).
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| poth cases it is the authority vested in the
gupervisor by the employer that enables
Epim to commit the wrong: it is precisely
pecause the supervisor is understood to be
¥clothed with the employer’s authority that
Be is able to impose unwelcome sexual con-
auct on subordinates. There is therefore
o justification for a special rule, to be
applied only in “hostile environment”
" cases, that sexual harussment does not cre-
ate employer liability until the empioyee
suffering the discrimination notifies other
supervisors. No such requirement appears
* in the statute, and no such requirement can
. coherently be drawn from the law of agen-
¥ay,
" Agency principles and the goals of Title
+ VII law make appropriate some limitation
= on the liability of employers for the acts of
> supervisors. Where, for example, a super-
visor has no authority over an employee,
i because the two work in wholly different
: parts of the employer’s business, it may be
improper to find strict employer liability.
See 29 CFR § 1604.11(c} (1985). Those con-
siderations, however, do not justify the cre-
ation of a special “notice” rule in hostile
environment cases.

Further, nothing would be gained by
crafting such a rule. In the “pure” hostile
environment case, where an employee files
an EEOC complaint alleging sexuai harass-
ment in the workpiace, the employee seeks
not money damages but injunctive relief.
See Bundy v. Jackson, 205 US.App.D.C.
444, 146, 641 F.2d 934, 936, n. 12 (1981).
Under Title VII, the EEOC must notify an
empioyer of charges made against it within
19 days after receipt of the complaint. 42
US.C. § 2000e~5(b). If the charges appear
2 be based on “reasonable cause,” the
EEOC must attempt to eliminate the of-
fending practice through “informal meth-
°§3 ol conference, conciliation, and persua-
Mon." fhid. An employer whose internal
Procedures assertedly would have re-
s;essed.the discrimination can avoid injune-
Ny ¢ relief by employing these procedures

ter receiving notice of the complaint or

Urng the conciliation period. Cf. Brief

.

for United States and EEOC as Amici Cu-
riee 26. Where a complainant. on the oth-
er hand, seeks backpay on the theory thata
hostile work environment effected a con-
structive termination, the existence of an
internal complaint procedure may be a
factor in determining not the employer’s
liability but the remedies available against
it. Where a complainant without good rea-
son bypassed an internal complaint proce-
dure she knew to be effective, a court may
be reluctant to find conmstructive termi-
nation and thus to award reinstatement or
backpay.

I therefore reject the Solicitor General's
position. I would apply in this case the
same rules we apply in all other Title VII
cases, and hold that sexual harassment by
a supervisor of an employee under his su-
pervision, leading to a discriminatory work
environment, should be imputed to the em-
ployer for Title VII purposes regardless of
whether the employee gave “natice” of the
offense.

Justice STEVENS, concurring.

Becanse I do not see any inconsistency
between the two opinians, and because [
believe the question of statutory construc-
tion that Justice MARSHALL has answer-
ed is fairly presented by the record, I join
both the Court’s opinion and Justice MAR-
SHALL’s opinion.
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Harris v. Forklift Systems, Inc.

Supreme Court of the United States, 1993,
6510 U.S. 17, 114 S.Ct. 367, 126 L.Ed.2d 296.

JusTicE SanDra Day O'Connor delivered the opinion of the Court.

In this case we consider the definition of a discriminatorily “abusive
work environment” (also known as a “‘hostile work environment”) under
Title VII of the Civil Rights Act of 1964. . ..

Teresa Harris worked as a manager at Forklift Systems, Inc., an
equipment rental company, from April 1985 until October 1987. Charles
Hardy was Forklift's president.

The Magistrate found that, throughout Harris’ time at Forklift, Hardy
often insulted her because of her gender and often made her the target of
unwanted sexual innuendos. Hardy told Harris on several occasions, in the
presence of other employees, ‘“You're a woman, what do you know” and
“We need a man as the rental manager’’; at least once, he told her she was
“a dumb ass woman.” Again in front of others, he suggested that the two
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of them “go to the Holiday Inn to negotiate [Harris’] raise.” Hardy
occasionally asked Harris and other female employees to get coins from his
front pants pocket. He threw ohjects on the ground in front of Harris and
other women, and asked them to pick the objects up. He made sexual
innuendos about Harris’ and other women's clothing.

In mid-August 1987, Harris complained to Hardy about his conduct.
Hardy said he was surprised that Harris was offended, claimed he was only
joking, and apologized. He also promised he would stop, and based on this
assurance Harris stayed on the job. But in early September, Hardy began
anew: While Harris was arranging a deal with one of Forklift’s customers,
he asked her, again in front of other employees, “What did you do, promise
the guy ... some [sex] Saturday night?”’ On October 1, Harris collected her
paycheck and quit.

Harris then sued Forklift, claiming that Hardy's conduct had created
an abusive work envirenment for her because of her gender. The United
States District Court for the Middle District of Tennessee, ... held that
Hardy’s conduct did not create an abusive environment. The court found
that some of Hardy’s comments ‘“‘offended [Harris], and would offend the
reasonable woman,”’ but that they were not

“‘so severe as to be expected to seriously affect [Harris‘] psycholog-
ical wellbeing. A reasonable woman manager under like circum-
stances would have been offended by Hardy, but his conduct would
not have risen to the level of interfering with that person’s work
performance. Neither do [ believe that [Harris] was subjectively so
offended that she suffered injury.... Although Hardy may at
times have genuinely offended [Harris], I do not believe that he
created a working environment so poisoned as to be intimidating
or abusive to [Harris].” ...

The United States Court of Appeals for the Sixth Circuit affirmed. ...

We granted certiorari to resolve a conflict among the Circuits on
whether conduct, to be actionable as “abusive work environment” harass-
ment (no quid pro quo harassment issue is present here), must “seriously
affect {an employee’s] psychological wellbeing” or lead the plaintiff to
“suffefr] injury.” ...

Title VII of the Civil Rights Act of 1964 makes it “an unlawful
employment practice for an employer ... to discriminate against any
individual with respect to his compensation, terms, conditions, or privileges
of employment, because of such individual’s race, color, religion, sex, or
national origin.”” As we made clear in Meritor Savings Bank, FSB v.
Vinson, 477 U.S. 57, 106 5.Ct. 2399, 91 L.Ed.2d 49 (1986), this language ‘‘is
not limited to ‘economic’ or ‘tangible’ discrimination. The phrase ‘terms,
conditions, or privileges of employment’ evinces a congressional intent ‘to
strike at the entire spectrum of disparate treatment of men and women’ in
employment,” which includes requiring people to work in a discriminatorily
hostile or abusive environment. When the workplace is permeated with
“discriminatory intimidation, ridicule, and insult,” that is “sufficiently
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severe or pervasive to alter the conditions of the victim’s employment and
create an abusive working environment,” Title VII is viclated.

This standard, which we reaffirm today, takes a middle path between
making actionable any conduct that is merely offensive and requiring the
conduct to cause a tangible psychological injury. As we pointed out in
Meritor, “mere utterance of an ... epithet which engenders offensive
feelings in a employee,” does not sufficiently affect the conditions of
employment to implicate Title VII. Conduct that is not severe or pervasive
enough to create an objectively hostile or abusive work environment—an
environment that a reasonable person would find hostile or abusive—is
beyond Title VII's purview. Likewise, if the victim does not subjectively
perceive the environment to be abusive, the conduct has not actually
altered the conditions of the vietim’s employment, and there is no Title VII
violation.

But Title VII comes into play before the harassing conduct leads to a
nervous breakdown. A discriminatorily abusive work environment, even
one that does not seriously affect employees’ psychological wellbeing, can
and often will detract from employees’ job performance, discourage employ-
ees from remaining on the job, or keep them from advancing in their
careers. Moreover, even without regard to these tangible effects, the very
fact that the discriminatory conduct was so severe or pervasive that it
created a work environment abusive to employees because of their race,
gender, religion, or national origin offends Title VII's broad rule of work-
place equality. The appalling conduct alleged in Meritor, and the reference
in that case to environments ‘‘ ‘so heavily polluted with discrimination as
to destroy completely the emotional and psychological stability of minority
group workers,’” merely present some especially egregious examples of
harassment. They do not mark the boundary of what is actionable.

We therefore believe the District Court erred in relying on whether the
conduct “seriously affect[ed] plaintiff’s psychological well-being” or led her
to “suffe[r] injury.” Such an inquiry may needlessly focus the factfinder's
attention on concrete psychological harm, an element Title VII does not
require. Certainly Title VII bars conduct that would seriously affect a
reasonable person’s psychological well-being, but the statute is not limited
to such conduct. So long as the environment would reasonably be perceived,
and is perceived, as hostile or abusive, there is no need for it also to be
psychologically injurious.

This is not, and by its nature cannot be, a mathematically precise test.
We need not answer today all the potential questions it raises.... But we
can say that whether an environment is “hostile’’ or “abusive’ can be
determined only by looking at all the circumstances. These may include the
frequency of the discriminatory conduct; its severity; whether it is physical-
ly threatening or humiliating, or a mere offensive utterance; and whether it
unreasonably interferes with an employee’s work performance. The effect
on the employee’s psychological well-being is, of course, relevant to deter-
mining whether the plaintiff actually found the environment abusive. But

73



while psychological harm, like any other relevant factor, may be taken into
account, no single factor is required. . ..

Forklift, while conceding that a requirement that the conduct seriously
affect psychological well-being is unfounded, argues that the District Court
nonetheless correctly applied the Meritor standard. We disagree. Though
the District Court did conclude that the work environment was not “intimi-
dating or abusive to {Harris],” it did sc only after finding that the conduct
was not “‘so severe as to be expected to seriously affect plaintiff’s psycholog-
ical wellbeing,”’ and that Harris was not “subjectively so offended that she
suffered injury.” The District Court’s application of these incorrect stan-
dards may well have influenced its ultimate conclusion, especially given
that the court found this to be a “close case.”

We therefore reverse the judgment of the Court of Appeals, and
remand the case for further proceedings consistent with this opinion.

So ordered.
JUSTICE ANTONIN SCALIA, concurring.

Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57 (1986), held that
Title VII prohibits sexual harassment that takes the form of a hostile work
environment. The Court stated that sexual harassment is actionable if it is
“sufficiently severe or pervasive ‘to alter the conditions of [the victim’s]
employment and create an abusive working environment.’” Today's opin-
ion elaborates that the challenged conduct must be severe or pervasive
enough “to create an objectively hostile or abusive work environment—an
environment that a reasonable person would find hostile or abusive.”

“Abusive” (or “‘hostile,” which in this context I take to mean the same
thing} does not seem to me a very clear standard—and I do not think
clarity is at all increased by adding the adverb “‘objectively” or by appealing
to a ‘‘reasonable person{’s]” notion of what the vague word means. Today’s
opinion does list a number of factors that contribute to abusiveness, but
since it neither says how much of each is necessary (an impossible task) nor
identifies any single factor as determinative, it thereby adds little certitude.
As a practical matter, today’s holding lets virtually unguided juries decide
whether sex-related conduct engaged in (or permitted by) an employer is
egregious enough to warrant an award of damages. One might say that
what constitutes ‘negligence” (a traditional jury question) is not much
more clear and certain than what constitutes *“‘abusiveness.” Perhaps so.
But the class of plaintiffs seeking to recover for negligence is limited to
those who have suffered harm, whereas under this statute “abusiveness” is
to be the test of whether legal harm has been suffered, opening more
expansive vistas of litigation.

Be that as it may, I know of no alternative to the course the Court
today has taken. One of the factors mentioned in the Court’s nonexhaustive
list—whether the conduct unreasonably interferes with an employee’s work
performance—would, if it were made an absolute test, provide greater
guidance to juries and employers. But I see no basis for such a limitation in
the language of the statute. Accepting Meritor’s interpretation of the term
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“conditions of employment” as the law, the test is not whether work has
been impaired, but whether working conditions have been discriminatorily
altered. I know of no test more faithful to the inherently vague statutory
language than the one the Court today adopts. For these reasons, I join the
opinion of the Court.

JUusTICE RUTH BADER GINSBURG, concurring.

Today the Court reaffirms the holding of Meritor Savings Bank, FSB v,
Vinson, 477 U.S. 57 (1986): “[A] plaintiff may establish a violation of Title
VII by proving that discrimination based on sex has created a hostile or
abusive work environment.”’ The critical issue, Title VII's text indicates, is
whether members of one sex are exposed to disadvantageous terms or
conditions of employment to which members of the other sex are not
exposed. As the Equal Employment Opportunity Commission emphasized,
the adjudicator’s inquiry should center, dominantly, on whether the dis-
criminatory conduct has unreasonably interfered with the plaintiff’s work
performance. To show such interference, ‘‘the plaintiff need not prove that
his or her tangible productivity has declined as a result of the harassment.”
It suffices to prove that a reasonable person subjected to the discriminatory
conduct would find, as the plaintiff did, that the harassment so altered
working conditions as to “malkle it more difficult to do the job.” Davis
concerned race-based discrimination, but that difference does not alter the
analysis; except in the rare case in which a bona fide occupational qualifica-
tion is shown, Title VII declares discriminatory practices based on race,
gender, religion, or national origin equally unlawful.*

The Court's opinion, which I join, seems to me in harmony with the
view expressed in this concurring statement.
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PL 102-166 (S 1745)
November 21, 1991
CIVIL RIGHTS ACT OF 1991
An Act to amend the Civil Rights Act of 1964 to strengthen and improve Federal civil rights laws, to
provide for damages in cases of intentional employment discrimination, to clarify provisions regarding
disparate impact actions, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled,

< < 42 USCA § 1981 NOTE > >
SECTION 1. SHORT TITLE.
This Act may be cited as the "Civil Rights Act of 1991",

< < 42 USCA § 1981 NOTE > >
SEC. 2. FINDINGS.
The Congress finds that--

(1) additional remedies under Federal law are needed to deter unlawful harassment and intentional
discrimination in the workplace;

(2) the decision of the Supreme Court in Wards Cove Packing Co. v. Atonio, 490 U.S. 642 (1989) has
weakened the scope and effectiveness of Federal civil rights protections; and

(3) legislation is necessary to provide additional protections against uniawful discrimination in
employment.

< < 42 USCA § 1981 NOTE > >
SEC. 3. PURPOSES.
The purposes of this Act are--

(1) to provide appropriate remedies for intentional discrimination and unlawful harassment in the
workplace;

(2) to codify the concepts of "business necessity" and "job related" enunciated by the Supreme Court in
Griggs v. Duke Power Co., 401 U.S. 424 (1971), and in the other Supreme Court decisions prior to
Wards Cove Packing Co. v. Atonio, 490 U.S. 642 (1989);

(3) to confirm statutory authority and provide statutory guidelines for the adjudication of disparate
impact suits under title VII of the Civil Rights Act of 1964 (42 U.S.C. 2000e et seq.); and

-76-



(4) 10 respond to recent decisions of the Supreme Court by expanding the scope of relevant civil rights
statutes in order to provide adequate protection to victims of discrimination,

TITLE I--FEDERAL CIVIL RIGHTS REMEDIES

SEC. 102. DAMAGES IN CASES OF INTENTIONAL DISCRIMINATION.

The Revised Statutes are amended by inserting after section 1977 (42 U.S.C.1981) the following new
section:

"SEC. 1977A. DAMAGES IN CASES OF INTENTIONAL DISCRIMINATION IN EMPLOYMENT.
"(2) RIGHT OF RECOVERY .--

"(1) CIVIL RIGHTS.--In an action brought by a complaining party under section 706 or 717 of the
Civil Rights Act of 1964 (42 U.S.C. 2000e-5) against a respondent who engaged in unlawful intentional
discrimination (not an employment practice that is unlawful because of its disparate impact) prohibited
under section 703, 704, or 717 of the Act (42 U.8.C. 2000e-2 or 2000e-3), and provided that the
complaining party cannot recover under section 1977 of the Revised Statutes (42 U.S.C.1981), the
complaining party may recover compensatory and punitive damages as allowed in subsection (b), in
addition to any relief authorized by section 706(g) of the Civil Rights Act of 1964, from the respondent.

*(b) COMPENSATORY AND PUNITIVE DAMAGES.--

"(1) DETERMINATION OF PUNITIVE DAMAGES.--A complaining party may recover punitive
damages under this section against a respondent (other than a government, government agency or
political subdivision) if the complaining party demonstrates that the respondent engaged in a
discriminatory practice or discriminatory practices with malice or with reckless indifference to the
federally protected rights of an aggrieved individual.

"(2) EXCLUSIONS FROM COMPENSATORY DAMAGES.--Compensatory damages awarded under
this section shall not include backpay, interest on backpay, or any other type of relief authorized under
section 706(g) of the Civil Rights Act of 1964,

"(3) LIMITATIONS.--The sum of the amount of compensatory damages awarded under this section for
future pecuniary losses, emotional pain, suffering, inconvenience, mental anguish, loss of enjoyment of
life, and other nonpecuniary losses, and the amount of punitive damages awarded under this section, shall
not exceed, for each complaining party--

"(A} in the case of a respondent who has more than 14 and fewer than 101 employees in each of 20 or
more calendar weeks in the current or preceding calendar year, $50,000;

“(B) in the case of a respondent who has more than 100 and fewer than 201 employees in each of 20 or
more calendar weeks in the current or preceding calendar year, $100,000; and

"(C) in the case of a respondent who has more than 200 and fewer than 501 employees in each of 20 or
more calendar weeks in the current or preceding calendar year, $200,000; and

"(D) in the case of a respondent who has more than 500 employees in each of 20 or more calendar
weeks in the current or preceding calendar year, $300,000.

“(4) CONSTRUCTION.--Nothing in this section shall be construed to limit the scope of, or the relief
available under, section 1977 of the Revised Statutes (42 U.S.C. 1981).

“(c) JURY TRIAL.--If a complaining party seeks compensatory or punitive damages under this section--
"(1) any party may demand a trial by jury; and

“(2) the court shali not inform the jury of the limitations described in subsection (b)(3).
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