Prosser & Keeton on Torts

(5th ed. 1984) at 153

Means Used to Effect Arrest

Since verv few arrests are with the con-
sent of the criminal, the authority to make
the arrest, whether it be with or without a
warrant. must necessarily carry with it the
privilege of using all reasonable force to ef-
fect it. Whether the force used is reasona-
ble is a question of fact, to be determined in
the light of the circumstances of each partic-
ular case.® In any case the defendant can
never use more force than reasonably ap-
pears to be necessary, or subject the person
arrested to unnecessary risk of harm. The
use of deadly force, likely to cause serious
injury is a matter upon which the courts
have not always agreed.® There is no dis-
pute that such force may be used to prevent
the commission of a felony which threatens
the life or safety of a human being * or the
burglary of a dwelling.®! As to other felo-
nies, the tendency of the modern cases is to
find the use of deadly force unreasonable in
relation to the offense.®

Once a crime has been committed, the
chief interest is that of the state in appre-
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hending the criminal. It is reasonable that
much the same distinction should be made,
although the courts have not agreed upon it:
deadly force may certainly be used to main-
tain the arrest of a dangerous criminal
whose offense has threatened human life or
safety,® but not a thief or the like 3 whom
the state never punishes with death, and sel-
dom with a major penalty. The only justi-
fied use of deadly means is the prevention of
the escape of a person who is likely to fur-
ther endanger human life. There are, how-
ever. a considerable number of decisions
which have held that any felony justifies kill-
ing to enforce an arrest.® Arrest for a mis-
demeanor, it is evervwhere agreed, does not
justify the use of such deadly force, even
though the criminal is in flight, and there is
no other possible way to apprehend him.
If there is resistance, the arresting party
may of course defend himself, and kill if it is
necessary for his own protection,® and he is
not required to retreat if a way is oper, but
may assert his legal authority and stand his
ground:®* But if the resistance does not
threaten his safety, the better view, notwith-
standing decisions in some states to the con-
trary,® is that the public interest in an ar-
rest for a misdemeanor does not justify the
use of deadly force.** By the same token, it

is regarded as reasonable force to break in
the door of a dwelling house to prevent a se-
rious crime,i' or to arrest after it has oc-
curred,’2 but not to arrest for a misdemean-
or,* unless the arrest is under a warrant."
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B_ﬁas to arvest o criminal suspect, the suspeet flees or forclhiy ro- - .
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pected of burglarizing. The officer used deadly foree despite being “res-
ggz?iigﬂagg ffffff

years old and of alight build. The father subsequently brought sn action
in Federal District Court, seeking dsmages under 48 U, 8. C. § 1963 for
assertod violations of his son's constitutional rights. The Distriet Court
heid that the statute and the officer’s actions were constitutionsl. The
Court of Appeals reversed.

Held: The Tennessee statutas is unconstitutional insofar as it authorizes the
use of deadly force agninst, as in this ease, an spparently vnarmed,
nondangerous fleeing suspeet; such foree may not be used unless noces-
sary to prevent the escape and the officer has probable cause to believe
that the suspeet poses a significant threat of death or serfous physical
E...q.o:loasqﬂs_ﬁ-. Pp. T7-22.
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SHALL, BLACKMUN, POWELL, and Sravens, JJ., joined. (’ConNoR, J.,

filed s dissenting opinion, in which Buroxzz, C. J., and Reanquist, J.,

Jolned, post, p. 2.

Henry L. Klsin argued the canse for petitioners in No. 83—
1070. With him on the briefs were Clifford D. Pierce, Jr.,
Charley V. Holmes, and Paul F. Goodman. W.J. Michael
Cody, Attorney General of Tennessee, argued the cause
for appellant in No. 83-1086. With him on the briefs were
William M. Leech, Jr., former Attorney General, and Jerry
L. Smith, Assistant Attorney General.
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Steven L. Winter argued the cause for appellee-respondent
Garner. With him on the brief was Walter L. Bailey, Jr.t

JUBTICE WHITE delivered the opinion of the Court.

P

to the officer or others I

At about 10:45 p. m. on October 8, 1974, Memphis Police
Officers Elton Hymon and Leslie Wright were dispatched to
answer a “prowler inside call.” Upon arriving at the scene
they saw a woman standing on her porch and gesturing
to house.,! She told them she

»




]
l&&.&ég 1000r 5_85._-. bﬂr
*When asked at trial why be fired, Hymon stated:

then couldn’t find where he was

this fenee and eome up,

EEEEE&E!«?F?SE

purse and the 10 dollars, one of his wife’s rings was missing. The
not recovered. Id., st Tiag i
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§40-7-108 (1982).* The Department policy was slightly
more restrictive than the statute, but stili allowed the use
of deadly force in cases of burgiary. App. 140-144. The
incident was reviewed by the Memphis Police Firearm's
Review Board and presented to a grand jury. Neither tock
any action. Id., at 67.

Garner’s father then brought this action in the Federal Dis-
trict Court for the Western District of Tennesses, seeking
damages under 42 U. 8. C. §1888 for asserted violations of
Garner’s constitutional righta. The complaint alleged that
the shooting violated the Fourth, Fifth, Sixth, Eighth, and
Fourteenth Amendments of the United States Constitution.
It named as defendants Officer Hymon, the Police Depart-
ment, ita Director, and the Mayor and city of Memphis.
After a 8-day bench trial, the District Court entered judg-
ment for all defendants. 1t dismissed the claims aguinst the
Mayor and the Director for lack of evidence. It then con
cluded that Hymon's actions were authorized by the Tennes,
see statute, which in turn was constitutional. Hymon had

Egsg ver the fence to escape, thereby
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assuming the risk of being fired upon.” App. to Pet. for .

Cert. Al0.

The Court of Appeals for the Sixth Circuit affirmed with
regard to Hymaon, finding that he had acted in good-faith reli-
ance on the Tennessee statute and was therefore within the
scope of his qualified immunity. 600 F. 2d 62 (1979). It
remanded for reconsideration of the possible lability of the
city, however, in light of Monell v. New York Cily Dept. of
Social Services, 436 U. 8. 658 (1978), which had come down
after the District Cowrt’s decision. The District Court was

State, 173 Tenn. 134, 114 8. W. 24 819 (1988),



U.8
directed to consider whether a city enjoyed a qualified immu- The State of Tennessee, which had intervened to defend
nity, whether the use of deadly foree and hollow point bullets the statute, see 28 U. 8. C. $2403(b), appealed to this Court.
Fggﬂﬂ%-ﬂﬂgﬁa The city filed a petition for certiorari. We noted probable
unconstitutional municipal conduct flowed from & “policy or Jurisdiction in the appeal and granted the petition. 4656
ggagﬂgi?nggtg 600 F. 2d, 098 (1984)

decizion, While acknowledging some doubt as to the poe- 3
sible immunity of the city, it found that the statute, and walk away, he has seized that person. Uniled States v.
Brignoni-Ponce, 422 U, 8. 878, 878 (1976). While it is not
Hymon's actions, were constitutional. Given this eonclu- always clear just when minimal police interference becomes
sion, it declined to consider the “policy ar custom”® question. seizure, see United Siales v. Mendenhall 446 644
App. to Pet. for Cert, A37-A39. (1880) ?gggggggﬁcg
The Court of Appeals reversed and remanded. 710 F. 24 Y
of deadly force is a seizure subject to the reasonablensss
240 (1988). It reasoned that the killing of a fleeing suspect requirement of the Fourth Amendment.
is & “seizure” under the Fourth Amendment,* and is therefore
constitutional anly if “ressonable.” The Tennessee statute A
fafled as applied to this case becanse it did not adequately
limit the use of deadly force by distinguishing between police officer may arrest a person if he has probable
felonies of different magnitudes—*the facts, as found, did cause to believe that person committed a crime.
not justify the use of deadly force under the Fourth Amend- nited States v. Watson, 428 U. 8. 411 (1976). Petitioners
ment.” Id., at 246, Officers cannot resort to deadly force and appellant argue that if this requirement is satisfied the
unless they “have probable cause . .. to believe that the g Fourth Amendment has nothing to say about Aow that sei-
suspect [has committed a felony and) poses a threat to the _ gure is made. This submission ignores the many cases in
safety of the officers or a danger to the community if left at : which this Court, by balancing the extent of the intrusion
large.” Ibid.’ aguinst the need for it, has examined the reasonableness of
““The right of the people to be secure in their persons . . . against that (1) the erime for which the arrest is made involved conduct including
unreasonable searches and seisures, shall not be violated . . U.8 the use or threstensd use of deadly foree; or (2) there is a suhstantial risk
Const., Amdt. 4. that the person to be arrested will caitse death or serious bodily harm if his
"The Court of Appeals conelnded that the rule set out in the Mode! Penal spprebension bs delayed® American Law Institute, Model Penal Code
Coda “sccurately states Fourth Amendment Hmitations on the uwse of $3.07(2)b) (Proposed Offictal Draft 1962).
deadly force against Slecing felons.” 710 F. 24, at 247. The relevant por- The court also found that *{s}n analysis of the facts of this ease under the
tion of the Model Penal Code provides: Due Process Clanse” required the same result, because the statute was not
“The use of deadly force is not justifiable . . . unless () the arrest is for narrowly drawn to further a compelling state interest. 710 F. 24,
gigﬁig.ritgsal-g 246-247. The court considered the generalizsed interest in effoctive law
oficer or ia asaisting » person whom be believes to be authorized to act s s enforeement sufficlently compelling only when the the suspect ts danger-
pesce officer; and (i) the actor believes that the force employed ereates no ous. Finally, the court held, relying on Gwen v. City of Independonce, 445
U. 8. 822 (1980), that the ¢ity was not Immune.



, it is
reasonableness depends on not anly when a seigure is made,
but also how it is carried out. United States v. Ortiz, 422
Msww 891, 886 (1976); Terry v. Ohio, 882 U. 8. 1, 28-29

Applying these principles to particular facts, the Court has
held that governmentat interests did not support a lengthy
detention of luggage, United States v. Placs, supra, sn air-
port seizure not “carefully tailored to its underlying justifica-
tion,” Florida v. Royer, 460 U. 8. 491, 500 (1883) (plurality
opinion), surgery under general anesthesia to obtain evi-
dence, Winaston v. Lee, 470 U. 8. 7563 (1985), or detention for
fingerprinting without probable cause, Davis v. Mississippi,
894 U. 8. 721 (1969); Hayes v. Florida, 470 U. 8. 811 (1985).
On the other hand, under the same approach it has upheld the
taking of fingernail scrapings from a suspect, Cupp v. Mur-
phy, 412 U. 8. 291 (1978), an umannounced entry into a home
to prevent the destruction of evidence, Ker v. California, 874
U. 8. 28 (1968), administrative housing inspections without
E!ﬂﬁgﬂgsgﬁgggg.

amara v. Municipal Court, supra, & blood test of o
drunken-driving suspect, Schkmerber v. California, 884 U. 8,
T57(1966). In each of these cases, the question was whether

TENNESSEE « GARNER
Opinion of the Court
the totality of the circumstances justified a particular sort of

- search or seizure.

The same balancing process applied in the easea cited
shove demonstrates that, notwithstanding probable cause
to seize a suspect, an officer may not always do so by killing
him, The intrusiveness of a selzure by means of deadly force

is unmatched. The suspect’s fundamental interest in his own
life need not be elaborated upon. The use of deadly force
also frustrates the interest of the individual, and of society.

Judicial determination of guilt and punishment. Against
these interests are ranged governmental interesis in ef-
fective law enforcement.® It is argued that overall violence

will be reduced by encouraging the peaceful submission of
suspects who know that they may be shot if they flee. Ef-

fectiveness in making arrests requires the resort to deadly -

*The dissent emphasizes that subsoquent investigation cannot replace
EB#EQ-%EE—ES.!?F -..Si.._

today. Bee President’s Commission on Law Enforcement and Administre-
tion of Justice, Task Force Report: The Police 189 (1967). The Commis-
sion proposed that deadly force be used only to apprehend “perpetrators



(1977) and commentary. In the few States that do

i

E

i
i

E

it in in real tension with

| ] -&E
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partments in this country have forbidden the use of deadly
force against nonviolent suspects, See infra, at 18-19, If
those charged with the enforcement of the criminal law have
abjured the use of deadly force in arresting nondangerous
felons, there is a subatantial basis for doubting that the use
of such force is an essential attribute of the arrest power in
all felony cases. See Schumann v. McGinn, 807 Minn. 446,
472, 240 N, W. 2d 526, 540 (1976) (Rogosheske, J., dissenting

The use of deadly force to prevent the escape of all felony
suspects, whatever the circumstances, is constitutionally un-
reasonable. It is not better that all felony suspects die than
that they escape. Where the suspect poses no immediate |

ES&E&EESEEE%. %
ing from failing to apprehend him does not justify the use of, &
deadly force to do so. It is no doubt unfortunate when a'

suspect who is in sight escapea, but the fact that the police
arrive a little late or are a little slower afoot does not always
Justify killing the suspect. A police officer may not seize an
unarmed, nondangerous suspect by shooting him dead. The
Tennessee statute is unconstitutional insofar as it suthorizes
the use of deadly force against such flecing suspects.

It is not, however, unconstitutional on its face. Where the
officer has probable cause to believe that the suspect poses
a threat of serious physical harm, either to the officer or




188 (1851); see generally R. Perkins & R. i
Law 1098-1102 (3d ed. 1982);
Felon: State of the Law, 14 Crim.
(1978); Wilgus, Arrest Without a
788, 807-816 (1924). But see S:
(1882); Stats v. Bryant, 66 N. C.
State, 41 Tex. 86 (1874).

TENNESSEE v GARNER
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The State and city argue that because this was the prevail-
ing rule at the time of the adoption of the Fourth Amendment
and for some time thereafter, and is still in force in some
States, use of deadly force against a flecing felon must be
“reagsonable.” It is true that this Court has often looked to
the common law in evaluating the reasonableness, for Fourth
Amendment purposes, of police activity. See, ¢. g., United
States v. Watson, 428 U. 8, 411, 418-419 (1976); Gerstein
v. Pugh, 420 U. 8. 108, 111, 114 (1975); Carroll v. United
States, 267 U. 8. 182, 149-1568 (1925). On the other hand,
it “has not simply frozen into constitutional law those law
enforcement practices that existed at the time of the Fourth
Amendment’s passage.” Paylon v. New York, 4456 U. 8.
678, 691, n. 83 (1980). Because of sweeping change in the
legal and technological context, reliance on the common-law
rule in this case would be a mistaken literalism that ignores

the purposes of 3 historieal inquiry.
B

It has been pointed out many times that the common-law
rule is best understood in light of the fact that it arcse at a
time when virtually all felonies were punishable by death.®

& Maitland 511,
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fleeing felon resulted in no greater consequences than those
authorized for punishment of the felony of which the indi-
»

Egggg necessarily, Fo%

-iﬂirg_f_i-[ggi
than, sy, &.Eros&.iun. Bee Welsh v. Wisconsin, 488 U. 8. 740 (1084);
&.5 65 (BLACKMUN, J., concurring). ?EE?E
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of the arresting officer was at risk. Handguns were not car-
ried by police officers until the latter half of the last century.
L. Kennett & J. Anderson, The Gun in America 150-151
:SS Only then did it become possible to use deadly force

from a distance as a8 means of apprehension. Asa E...&B_

One other aspect of the common-law E&ggvg
It forbids the use of deadly force to apprehend a misde-
Ersgggﬁggu?
vere. Wooﬁcusene Moser, 198 N. C., at 187, 186 8, E.
at 876; State v. Smith, §-£~.§n«a 82# RE
moonog_?bagr 83 A. L. R. 8d 238 (1978).

In short, though the common-law %&e&g g
rule is pure on its face, changes in the legal and technological S
ggggq&osgggé
when literally applied.

In evaluating the reasonableness of police procedures
under the Fourth Amendment, we have also looked to pre-

EEEQEEEEEEERE-

EEE—.&BEEES—«;F-&EI;
presently the case. In 1883, 21% of the offenses in the Federal Burean of
F%%gggvui Federal Buresu of
Investigation, Uniform Crime Reports, Crime in the United States 150
(1984). The clearancs rate for burglary was 16%. 75id.



FA

E

(gest)

"3 '8 281 ‘TIL-TIL ‘0L SA "M 01T "0 ‘¥ "M ¥ TORON 4

5(801
“oge1 "ddog)
vy z9s1)
mm
opop) emd
%POD WV

z

1BaLTe 990qM woesod oy

9 61 [PRUIaqnS © 6 S0q7 20, ‘mwrw AT SHOLIS 30 YYEOP SIOYSAIT
PA 00 SOPANE PUS SIGRY 8, 134 J4IN0R 5 TSI 0N PRA o)

“sweppuy Uy
'm
YLD o) i A0 183118 0) 93205 Apeap oen Lem sogod o) ‘SRLONED Uf o

093993 193 P2

] 2{
e

0-1-314 vy “wp ‘1

9161 LYD) &L §3 "4 819 ‘spunasd

930 o P e ‘(2281 S QF) WA ddng *J 98 ‘eopmZ A 2001 008 1ng
(3048 pyav] ¥ )0 weysdmoe epqenossas v, s0§ Lreescoou o)

o Av 200yy0) (2961-1981) (V)9V'688
wypor woBazp  (LIAT) (B)0H0DL Ve

opo]) A9y YSWM 4Z96T) BOI-L-0p§ IV 00D ‘uuay, {aL8T) $8-91-23
‘T0-91-22 44 v pogIpo) ‘a8 (108D

ST A1961) 9i2e-t24
19614
oy &
Y
pagdope
Apuaredde

™8 0 ‘eel) 9-3-088 Wm'l
AN aL0D) 0708994 w Ay O

!mmmn".l'sm'mummrnm!(m
‘A dmiog) Mmmmmwmmm
ddy Pa1) 12992 3 "N 189 ‘71298 A seoy  ~odwose wmaned 03 Apdeare
“Aputtad you 5 3] Mﬂmmnmnmm»nh'pmm
oy ‘Amflsy yuoacad 07 £juo pesn 9q Lew sy Ajpesp
po8-—£98 ‘¥ "hdy Tv0) ZET ‘pLE-gl2 908 g Ady

A “wesy 8.2000J() o110 yovegg Duo] {yLA1)

‘0Lb PR RO TN "e0710Qe)) ‘A wpdov ] owpe 9 (LLAT)

£81 ‘882 ‘038 B “ddY T 69 ‘aspyTY A winpioy
J) vLIwY] A)TPOG SOOLION 30 YIEOP SRS [ TyBn0E B (8ALTE

28288 ‘068
wosdusoyg
Zupp)

T

g § uuy

T0D ‘v 81 6261) P3'LO—00~-1 2T §

“H "N 40881) 990609 §

] ‘sayuoje] WSasyaq suopsuRsp

1 19M) 1-8-D28 Wy Mg

WY D "N Yeeet-18sl ‘ddng
‘(298
g Wy
savod

TP v (o6t ‘ddng pue prg1) 00224
A (V281 39 M) (X0THL § “TuY "TOE Ay ] 895,
) $07-2-9L § “wuy apo) qein YpLE1) (NG
“(2861) 909§
!(mn
Dy
E 1) u) sBuopq Ajqeqosd myjesntpesTey
(6L61) FIM-62§ MG A0Y PN (9L8T) L0S-R0LE IME Aoy ‘awy,
dN3OUn a8 Jut) suoysod 0AwY J0 ‘MB} OFED I0 OJE)S Juea
M) oy Jo voppdy
HINUVD » SASTANNIL

mn

m

ao

sy
A Y

u

oq Awu

nylys uj ‘soffe sreqo usNYAT ,,‘winvgaea uosiacd

6¥L “SSER] GO ‘OwiyT A
Powofas souo 3 4¥nogy, -Laloyw

Fi2

ey
-£rea £

e

!



OCTOBER TERM, 1964 TENNESSEE u« GARNER

Opinion of the Court Opinion of the Court
It cannot be said that there is a constant or overwhelming g%ugagﬁﬂgég
trend from the common-law rule. In recent years, Boston Department, Planning & Research Division,
Sﬁ—omﬂ“ﬂwg e reviewed their laws and expressly rejocted The Use of Deadly Force by Boston Police Personnel (1974)
abandonment of the common-law rule.” Nonetheless, the , cited in Matlis v. Schnarr, 647 F. 2d 1007, 1016, n. 19 (CA8
gggggg-éggég 1976), vacated as moot sub nom. Ashcrofl v. Maitis, 431
deadly foree used aguinst any flecing felon, and that _ U. 8. 977). Overall, only 7.6% of departmental and
?ﬂﬁfggﬂ« ‘ municipal policies explicitly permit the use of deadly force
R ....E_. & adogiad s bolics &i:___ﬁsm_.gao..ahh gﬁi%ﬁ%as&%ﬁ&&h
ﬁﬁm«ﬁg .___N”ozdgg-& than ° of Chiefs of Police 161 (1982) (table). See also Record
: 1108-1868 (written policies of 44 departments). See gener-
the common-law rule. C. Milton, J. Halleck, J. Lardner, & ally W. K.
G. Abrecht, Police Use of Deadly Force 46—46 (1977). The Asv.wuﬁnosanﬁ Karales, mauo.moooﬂ& p_.-anaaEbas- nuan.B
Federal Bureau of Investigation and the New York City Po- i an..«&ﬁo%m&s e_.u.r:oae« ‘who must ol
lice Department, for example, both forbid the use of firearms _ irninist Eou%:_us._-bn those _saoﬂ-gn_aﬁu
except when necessary {o provent death or grievous bodily dubious indicium of the constitutionality of the Tennesst
barm. Id., at 40-41; App. 83. For accreditation by the dotute now beburs us.
Eﬂgbﬁﬁg?ﬁr Enforcement Agen-
aﬂaﬁnnpﬁuﬂg B..SEE:E__B-!«&? nﬁﬁeﬁ Actual departmental policies are important for an add
action g..&og %n“uo& tional reason. We would hesitate to declare a police practice
e madinty domper of Savioas! phyuat gy of long standing “unreasonable” if doing so would severely
Egghsgg hamper effective law enforcement. But the indications are
cies, Inc., Standards for Law Enforcement Agencies )- to the contrary. There has been no suggestion that crime
(italics deleted). study reported that the has worsened in any way in jurisdictions that have adopted,
Qg._oﬁngén_gb-Ss y anﬂve. by legislation or departmental policy, rules similar to that an-
ﬁcﬁgghﬁﬁﬁgﬂgﬂ hcgong Amici note that ‘{a)fter extensive research
w
— and consideration, [they] have concluded that laws permit-
ting e&%ﬁsgggsgo.&ﬁg
time, presented no immediste denger to . . . anyone . . . .° Giant Food, -—E—.vo_uow: feeing fel lv do not
?w_n&ii.h“aﬁgﬂe.—&ﬂpeﬁkﬂgﬁ . citizens or law enforcement officers, do not deter crime or
‘chose the common-law ruls over more restrictive provisions. Ala. Code . alleviate problems caused by crime, !E.—oggg 9—5

-Eﬂgggng Mizssouri Hkowise considered B..E?nh-ﬁ:ﬂu&..r of law enforcement agencies.”

!wnga-"%puﬁ..ﬁ.c 8 171 Q9T E-ﬂ. %5&%&%&85 t the use

ﬁlﬁ&%hgyifuﬁ %Jﬂraiﬁew%ugnéggg See supra, at
) n. 10.
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Nor do we agree with petitioners and appellant that the We agree. Officer Hymon could not reasonably have be-
rule we have adopted requires the police to make impoasible, Heved that Garner—young, slight, ard unarmed—posed any
split-second evaluations of unknowable facts. See Brief for threat. Indeed, Hymon never attempted to justify his ae-
Petitioners 25; Brief for Appellant 11. We do not deny the tions on any basis other than the need to prevent an escape.
practicsl dificultics of attempting to assees the suspert’s dun- The District Court stated in passing that “ftjhe facts of this
gerousness. However, similarly difficult judgments must be case did not indicate to Officer Hymon that Garner was ‘non-
made by the police in equally uncertain drcumstances. See, dangerous.’™ App. to Pet. for Cert. A34. This conclusion
o. g., Terry v. Ohio, 882 U. 8., at 20, 27. Nor is there any not explained, and seems to be based solely on the fact
indication that in States that allow the use of deadly force that Garner had broken into a house at night. However, the
only against dangerous suspects, see nun. 15, 17-19, supra, fact that Garner was a suspected burglar could not, with-
litigation involving inappropriate second-guessing of police the use of deadly force. Hymon did not have probable cause
officers’ aplit-sacond decinions. Moreover, the highly tech- to believe that Garner, whom he correctly believed to be un-

nical felony/misdemeanor distinetion is equally, if not more, armed, posed any physical danger to himself or others.
difficult to apply In the field. An uficor ia In no position The dissent argues that the shooting was justified by the
kmow, for exasmple, the precise value of property stolex, fact that Officer Hymon had probable cause to believe that
or whether the crime was s first or second offense. Finally, Garner had committed a nighttime burglary. Post, at 29
e e e a4t e entatioen of 30 oy okte 82. While we agree that burglary is a serious crime, we can
.___nsﬁqﬁsa. Haipaned —— not agree that it is so dangerous as sutomatically to justify thy
v use of deadly force. The FBI classifies burglary as a “prop
erty” rather than a “violent” crime. See Federal Burean o
The District Court concluded that Hymon was justified in Investigation, Uniform Crime Reports, Crime in the United
shooting Garner because stste law allows, and the Federal States 1 (1984).® Although the armed burglar would presen
Constitution does not forhid, the use of deadly force to pre- a different situation, the fact that an unarmed suspect has
vent the escape of a fleeing felony suspect if no alternative broken into a dwelling at night does not asutomatically mean he
means of apprehension is available. See App. to Pet. for is physically dangercus. This case demonstrates as much.
Cert. A9-- AS8. This conclusion made a determination See also Solem m, 463 277, 206-291, and nn. 22—
of Garner’s apparent dangerousness unnecessary. ‘The court 28 (1988). In fact, the available statistics demonstrate that
did find, however, that Gamner appeared to be unarmed, burglaries only rarely involve physical violence. During the
though Hymeon could not be certain that was the case. Id., 10-year period from 1978-1982, only 3.8% of all burglaries
Ad, A28, Seo also App. 41, 56; Record 219. Restated in involved violent crime. Bureau of Justice Statistics, House-

Fourth Amendment terms, this means Hymon had no articu- _—

lable basis to think Garner was armed. *n 2 recent report, the Department of Corrections of the District of
In reversing, the Court of Appeals accepted the District Columbis also noted that “there is nothing inherently dangervus ar violent
Court’s factual conclusions and held that “the facts, as found, about the offense,” which is a erime against property. D. C. Department

did not justify the use of deadly force.” 710 F. 24, at 246. of Corrections, Prisoner Screening Project 2 (1985).
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hold Burgiary 4 (1885)." See also T. Reppetto, Residential apprehend a criminal suspect who refuses to halt when flee-
Crime 17, 106 (1974); Conklin & Bittner, Burglary in a Sub- ing the acene of & nighttime burglary. This conclusion rests

. urb, 11 Criminclogy 208, 214 (1978). on the majority’s balancing of the interests of the suspect and
i the publie interest in effective law enforcement. Ants, at 8.
v otwithstanding the venerable common-law rule authorizing

We wish to make clear what our holding means in the con- the use of deadly force if necessary to apprehend a fieeing

text of this case. The complaint has boen dismissed as to all \ felon, and continued acceptance of this rule by nearly half the

the individual defendants. The State is a party only by vir- ! States, ants, at 14, 16-17, the majority concludes that Ten-

tue of 28 U. 8. C. $2408(b) and is not subject to Hability. . nessee’s statute is unconstitutional ingsmuch as it allows the

The poesible Liability of the remaining defendants—the Police : use of such force to apprehend a burglary suspect who is not
Department and the city of Memphis—hinges on Monell v. : obviously armed or otherwise dangerous. Although the cir-

New York City Dept. of Social Services, 436 U. 8. 668 (1978), ! : cumstances of this case are unquestionably tragic and unfor-

and is left for remand. We hold that the statute is invalid tunate, our constitutional holdings must be sensitive both to

m
insofar as it purported to give Hymon the authority to act as _ the history of the Fourth Amendment and to the
bedid. As for the policy of the Police Department, the ab- _
sence of any discussion of this issue by the courts below, and _
the uncertain state of the record, precinde any consideration

of its validity. _ tively creates a Fourth Amendment right allowing a burglary - -

The judgment of the Court of Appeals is affirmed, and the suspect to flee unimpeded from a police officer who has prob-
case is remanded for further proceedings consistent with this _ able cause to arrest, who has ordered the suspect to halt, and
opinion. _ who has no means short of firing his weapon to prevent

So ordered. Ef?g%egﬁmigﬁ?

JUBTICE O'CONNOR, with whom THE CHIRF JUSTICE and ' ports right, and I accordingly diasent.

JUBTICE REANQUIST join, dissenting. 1
its a police officer from using deadly force as a last resort to sﬁg.ﬁgggﬂ%eﬂn““”ﬁ
make in these circumstances.

ek Bokets 4ttt icue ffthe of ekl mpes i the baoss, Lhuee- | Elton m.ﬁ._s and Leslie Wright ﬁﬁr&ﬂ&u.%
fifths of all homs robberies, and ahout & third of home assauits sre commit-
ted by barglars. Post, st 25-£7. These figures mean caly that if one call that a burglary was in progress at a private residence.
knows that & suspect committed & rape in the home, there ks & good chance When the officers arrived at the scene, the caller said that
that the suspect Is aleo 8 burgiar. That has nothing to do with the ques- *“they” were breaking into the house next door. App. in
Egésﬂﬁflsﬂﬁgﬂaas&-g No. 81-5605 (CAG), p. 207. The officers found the residence
-E.-N.E-EE&EEE&EGEQEE had been forcibly entered through a window and saw lights
ertmes over o 10-year period, ss if to imply that today’s holding will Jet . I

koose 2.8 millicn violent burgiars. The relevant universe is, of course, far } taken place and an officer who has no other meana of apprebending the
emafler. At fssoe is only that finy fraction of eases where viclence has : suspect is unaware of its oecurrence.




on inside the house. Officer Hymon testified that when (1938). The District Court held that the Tennessee statute
gﬁlgggggégg is constitutional and that Hymon's actions as authorized by
wrong inside,” id., at 666, but that he could not deter- that statute did not violate Garner’s constitutional rights.
mine whether anyone—either a burglar or a member of the The Court of Appeals for the Sixth Circuit reversed on the
household—was within the residence. Id., at 209. As Off- gggaggggnsgn
cer Hymon walked behind the house, he heard a door stam. of an unarmed, nonviolent ficeing felon by police in order to
He saw Edward Eugene Garner run away from the house prevent escape” violates the Fourth Amendment and the Dus
through the dark and cluttered backyard. Garer crouched Process Clause of the Fourteenth Amendment. 2d
next foot-high fence. Officer Hymon thought Garner 240, 244 (1088)
was an adult and was unsure whether Garner was armed The Court affirms on the ground that application of the
gmgiggﬂgﬂgw.csgqg_ﬁ Tennessee statute to authorize Officer Hymon's use of deadly
could not see] or what he might have had on his person.” ?808355&55895?% in violation of the
.EB.H!-. E«EEEEE‘E% gﬂosvg because both the decision below and the
remained inside the house. Id., st 657. The officer identi- Jseky obewrs what st he dacided In this cuse. The
fied himself a8 a police officer and ordered Garner to bait. _.E,Esa&&s._iﬁqaﬁagﬁsm
suspected burgiar. Gamer's 83&..825—1&5? Thus, the majority’s asser-
gggg&-g filed a 42 tion that a police officer who has probable cause to seize a
8. C. §1088 action in federal court against Hymon, the suspect “may not always do so by killing him," ands, at 9,
a@&gggggg; unexceptionable but also of little relevance to the question
for the Western District of Tennessee held that Officer statement that “It]he use of deadly force to prevent the es-
Hymon's actions were justified by a Tennessee statute that ~ cape of all felony suspects, whatever the circumstances, is
%Egaﬂiggagggg we must address hether the Constitution allows the use
Ann. §40-7-108 (1982). As comstrued by the Tennessee sttempting to flee the scene of & nighttime burglary of
courts, this statute allows the use of deadly force only if & residence.
police officer has probable eause to believe that a person has
committed & felony, the officer warns the person that he in- ‘ For purposes of Fourth Amendment analysis, I agree with
tends to arvest him, and the officer reasonably believes that the Court that Officer Hymon “seized” Garner by shooting
no means less than such foree will prevent the escape. See, him. Whether that seizure was reasonable and therefore
ohnson v. State, 178 Tenn. 184, 114 8. W. 24 819 permitted by the Fourth Amendment requires a careful bal-
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ancing of the important public interest in crime prevention
and detection and the nature and quality of the intrusion
upon legitimate interests of the individual, United States v.
Placs, 462 U. 8. 696, 708 (1988). In striking this balance
here, it is crucial to acknowledge that police use of deadly

Amendment proscribes a police practice that was accepted at
the time of the adoption of the Bill of Rights and has contin-
ued to receive the suppart of many state legislatures. Al
though the Court has recognized that the requirements of the
mggggﬂso_s%&éﬁ
technological change, fidelity to the notion of constitutional—
as opposed to purely judicial—limits on governmental action
requires us to impose a heavy burden on those who claim that
practices accepted when the Fourth Amendment was adopted
are now constitutionally impermissible, See, ¢. g., United
Siates v. Watson, 423 U. 8. 411, 416-421 (1976); Carroll v.
United States, 267 U. 8. 182, 149168 (1826). Cf. United
States v. Villamonte-Margues, 462 U, 8. 579, 585 (1888) (not-
ing “impressive historical pedigree” of statute challenged
under Fourth Amendment).

burglaries not only represent the illegal entry into a person’s
home, S:.Savﬁaas_.ér&uﬁgwﬂausgs
Hel

three-fifths of all home robberies, and about a third of home
aggravated and simple assaults are committed by burglars.”
Buresu of Justice Statistica Bulletin, Household Burglary 1
(January 1886). During the period 1973-1982, 2.8 million

w
ment and Administration of Justice, Task Force Report: The
Challenge of Crime in a Free Society 97 (1967). Indeed, the
Captain of the Memphis Police Department testified that in
E&Q.:%guwgg.#rgg
the suspect will not be caught. App. in No. 81-6606 (CAG),
p- 334, ggragggg
Sgﬁo%g-%ﬂaggg.so
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Tennessee statute reflects a legislative determination that E&B.s declares that “It]he suspect’s fundamental interest
the use of deadly foree in prescribed circumstances will serve in his own life need not be elaborated upon.” Ante, at 9.
generally to protect the public. Such statutes assist the \ gggg%ﬂ%ﬁ%
police in apprehending suspected perpetrators of serious i for the majority’s failure to ackmowledge the distinctive man-
crimes and provide notice that a lawful police order to stop _ ner in which the suspect’s interest in his life is even exposed
i%ggggggsﬁg Seo, to risk. Hﬁgﬁgg.gﬂigg_&o

g., Wiloy v. Memphis &ﬁgg . 2d 1247, f police officer, in the course of investigating a nighttime bur-
Emnl—umuas cert. denied, 434 U. -GSS. hoaa _ glary, had reasonable canse to arrest the suspect and ordered
v. Marshall, 'Q.E—E.—Sabu-eqs. him to halt. The officer’s use of force resulted because the
?oggggmsg&g suspected burglar refused to heed this commsnd and the
rence effects by stating that “the presently available evi- officer reasonably believed that there was no means short of
dence does not support [the] thesis” that the threat of force firing his weapon to apprehend the suspect. Without ques-
discourages escape and that “there is a substantial basis for i tioning the importance of a person’s interest in his life, 1 do
doubting that the use of such force is an essential attribute not think this interest encompasses a right to flee unimpeded 5
to the arrest power in all felony cases. nte, at 10, 11. from the scene of & burglary. Cf. Payton ew York, 446
There is no question that the effectivencas of police use of U. 8. 578, 617, n. 14 (1980) (WuITR, J., dissenting) (‘TTThe
deadly force is arguable and that many States or individual policeman’s hands should not be tied merely because of the
police departments have decided not to suthorize it in cir- possibility that the suspect will fail to cooperate with legiti-
cumstances similar to those presented here. But it should mate actions by law enforcement personnel”). The legiti-
go without saying that the effectiveness or popularity of a mate interests of the suspect in these circumstances are
Eﬁu&%ggggfé adequately accommodated by the Tennessee statute; to avoid
ality. Cf. Spasziano v. Florida, 468 U. 8. 447, 464 (1684) ! the use of deadly force and the consequent risk to his life, the
guﬂrnrg»rg%gnﬂo- ) suspect need merely obey the valid order to halt.
reaches & conclusion different from a majority of its sisters A proper balancing of the interests involved suggests that
over how best to administer its eriminal laws”). Moreover, use of deadly force as a last resort to apprehend a criminal
ggg%%é?-nﬁsgrg suspect fleeing from the scene of a nighttime burglary is not
lenged on constitutional grounds does not impose a burden unreasonable within the meaning of the Fourth Amendment.
on the State to produce social science statistics or to dispel Admittedly, the events giving rise to this case are in ret-
any poesible doubts about the necessity of the conduct. This rospect deeply regrettable. No one ean view the death of
observation, I believe, has particular force where the chal- an unarmed and apparently nonviclent 15-year-old without
lenged practice both predates enactment of the Bill of Rights ( 80rTOW, Eﬁ.r&ngﬂdﬁr Nonetheless, the reason-
and continues to be accepted by a substantial number of the ableness of Officer H Hymon's 8&&&33388&50
States. f q&&gﬁgﬁﬁzs%ﬁe:ﬁg.v :
Against the strong public interests justifying the conduet pears to have been a preferable course of police action. The
at issue bere must be weighed the individual interests officer pursued a suspect in the darkened backyard of a house

implicated in the use of deadly force by police officers. The that from all indications had just been burglarized. The
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Eggggﬂggggg of deadly force was intended to punish rather than to capture
Sgﬂggfgﬂggggﬁo the suspect, there is no valid claim under the Eighth Amend-
house. He ardered the suspect to halt, and when the sus- : ment. See Bell v. Wolfisk, 41 U. 8, 520, 638-639 (1979).

pect refused to obey and attempted to flee into the night, the . Accordingly, I conclude that the Distriet Court properly
gggggg; The reasonable- entered judgment against appelles-respondent, and I would

ness of this action for purposes of the Fourth Amendment is : reverse the decision of the Court of Appeals.
ggagggﬁﬁu%
Bﬁg.ﬁgrtgrw constitutionally m
burglary __._...5&__@_, g__aa Sncerh, &% & ladk veaart, 10 thoot & _ Even if I agreed that the Fourth Amendment was violated
Because I reject the EEE&% ‘under the circumstances of this case, 1 would be unable to
majority and the Court of Appeals, I briefly note that no other Join the Court’s opinion. The Court holds that deadly force
constitutional provision supports the decision below. In ad- ' may be used only if the suspect “threatens the officer with a
dition to his Fourth Amendment elaim, appellee-respondent eapan or there is probable cause to beliove that he has com-
Eggaaﬂgﬁogge | %w%?ﬁégﬁgﬁgg
right to trial by jury, and the Eighth Amendment proscription of serious physical harm.” Ante, at 11. ﬂsaogg_m
Radaiggeﬁgr These arguments were %ggﬁgﬁfg Relying on
rejected by the District Court and, except for the due process ; the Fourth Amendment, the majority asserts that it is con-
claim, not addressed by the Court of Appeals. With respect stitutionally unreasonable to use deadly force against fleeing
Sgg.ﬁonnﬁn&i%gg eriminal suspects who do not appear to pose a threat of peri-
affecting the fundamental interest in life mnat be “narrowly ous physical harm to others. Ibid. By declining to limit
drawn -to express only the legitimate state interests at ! its holding to the use of firearms, the Court unnecessarily
stake.” TI10F. 2d, at 246. The Court of Appeals concluded E—.ﬁﬁggggggggg
that a gge&sﬁagg_.gaq any police practice that is EEE%?
drawn and therefore constitutional only if the use of such remote the risk. Cf. Los Angeles v. Lyons, 461 U. 8. 95
force is limited to situations in which the suspect poses an (1863).
immediate threat to others. Id., at 246-247. Whatever the Although it is unclear from the language of the Eae..
E&.—.E.ogs.uggug assume that the majority intends the word “use” to include
agreo that its applieation in Frg-ﬂ.&& in a deprivation E«ggiﬂgggrg
“without due process of law.” . Cf. Baker v. McCollan, 443 : apprehended. Absent apprehension of the suspect, there is
U. 8. 187, 144-145 (1979). Ze-..-ouro__oqag criminal * no “seizure” for Fourth Amendment purposes. I doubt that
B.E_.oaﬂvo shot while trying to avoid apprehension has S the Court intends to allow criminal suspects who successfully
sﬁgga &Eﬁnﬁ&gggﬁ - escape to return later with §1983 claims against officers
nﬁ. t to trial by jury. See Cunningham v. Ellington, 323 who used, albeit unsucceasfully, deadly force in their futile
935.3?3._3:?55:;3&&% attempt to capture the fleeing suspect. The Court’s opinion,

court). g.ggrsggﬁoﬁe despite its broad language, actually decides only that the
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by the parents of a South Boston teen-
{] ager shot to death by a Boston police officer, it
: med yesterday — the same officer who
two months earlier was accused of brutalizing
two othér persons. i

- The settlement with the parents of Vincent
M. M:l\cuso may. be the largest ever paid by the

familiar with recent cases against the city. -:

" ' Thé settlement, reached in July, included a
stipulation prohibiting the parties to the suit
from publicly disclosing the settlement or the
amount paid. The Boston Globe yesterday
| lea the-amount of the settlement under a,
Freedom of Information Act request to the city.
f—+e Mancuso; - 18; “ar—unemployed roofer. was
| Brior rke 1o tite back of the head by Officer Jo-
J ¢phR/ 1,45, following a high-speed chase
‘ uirh'the streets of South Boston in-the early

. The| city patd $500,000 to settle a lawsult

- ¢ity inja civil rights action, according to lawyers

: cuso, driving a stolen car, eventually

the car on M Street with Quinn, alone
in & trulser, in close pursuit, During a judicial .
inquest.in 1986, Quinn testified that Mancuso
lungéd out of the car at him with a knife in his
hand. Quinn testified that he fired his service’
revolver into Mancuso's face in self-defense as
the t‘m_) toppled to the street.

Qihinn said that Mancuso had a "Charles
Manson look™ in his eyes but that he recalled
little, else about the encounter.

Quinn, who lives in Quincy and is no longer
an officer, could not be reached for comment.
His attorney during the inquest, Frank J.
McGee Jr., could not be reached for comment.

Last year, McGee sald Quinn was "devastat-
ed” by the shooting, “He's really shook up,”
sald McGee. “Joe Quinn is a good cop. ... He
said he was convinced he was going to get that
kln:'ff in the chest. We're lucky Joe Quinn is still
alive.”

Joan and James Mancuso, the parents of
Vinéent' Mancuso, declined to comment, said
Chayles M. Campo Jr.. the lawyer who brought
the suit in US District Court.

“'The family would like to feel that, as a re-
sult: of all this heartache, this kind of thing
worl't happen-again” as the Boston Police De-

ent begins to better investigate, supervise
and discipiine its officers, Campo said.
Admittedly, he was driving a stolen car in a
high-speed chase, but what we're saying is.that
MENT; Page 26
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Continued from Page 1
don’t de.sem to be shot. in
head for a stolen cary; said
Ca_l['npo, .".'_’:,‘.'..‘ o _;"‘. Rty

you

E .

Commisstoner Francis M. Roache
were named as defendants in the
wrongful-death suit because po-
lice officials knew Quinn posed a
threat to the public but failed to
Intervene.- e

—

After testimony by 48 wit-
nesses, Judge J. Dennis Healy of
the Peabody District Court con-
cluded in his inquest report that
Quinn's version of events “was
not credible.™

Focusing on Quinn's conten-
tion that Mancuso was armed,
Healy wrote that “the testimony
of Officer Quinn . . . is not credible
in light of other evidence and his
own testimony,” leading to the in-
ference that the knife was planted

other police. | ' i i

Healy's report also faulted the
Boston Police Department’s inves-
tigation into the shooting. Follow-!
ing the death of Mancuso, Quinn
should have been the “legitimate
investigatory focua” of homicide
detectives and Internal Affairs DI-
vision Investigators, Healy wrote.

"', “Yet the actlona.of pollce per-
sonnel appeared: premjsed on one
.and only one theory ... that

: Campo said the city and Police -

at the shooting scene by.Quln_n or,

draw his revolver and fire one

. ghot into Mancuso's face,” Healy
the . concluded. :

“The Investigation by the lnter.- -

. nal Affairs Division did not go be-
yond a single interview, Healy
wrote. . :

Homicide detectives, mean-

while, falled to secure Quinn's
" clothing or a gym bag he carrled
. in the cruiser as possible evidence,
he noted. As a result, authorities
" could not attempt ' to match a
black fiber found on the knife
with Quinn's belongings or to
Mancuso's clothing.

His report noted that Quinn

wasg suspended for six months for

- drawlng his service revolver and

pointing it at another patron

while Quinn was intoxicated in a
Quincy bar in 1880. -

After a Suffolk County grand -
Jury declined to indict Quinn, ma-.

terlal relating to the shooting was
turned over to the US attorney’s

+ office for possible submission to a
federal grand jury.

Quinn, who earned the depart-
ment's Medal of Honor and four
other high awards during an 18-

r career, was fired Sept. 26 for
violation of the department’s leave
of absence policy, sald department
spokesman James Jordan. .

" During the two years between
the Mancuso shooting and his ter-
mination, Quinn was assigned to

" administrative duty — with a re-

B BETTLEMENT T " T o e d o alternative but {p | voiver — Ini the comnmunications

K v B FY
Just two months before the!

shooting. Edward L. Goodwin and
Helen B. Brogna complatned to po-

‘lice authorities of being sprayed

with the chemical Mace, beaten
and wrongly jailed by Quinn. -

Goodwin, 38, an engineer from
Canton, sald he was handcuffed
and beaten with a nightstick by

.Quinn and later choked. Brogna,

32, said she was shoved, sprayed
with Mace and called vulgar

. names. v
e

The couple sald they were in
South Boston for the St. Patrick’s
Day Parade and asked Quinn for
help after losing their car keys. * i

They said they were detained
at the Area C police station in Dor-
chester for 12 hours. When the
couple went to the Internal Affairg
Division, their complaints were ig-
nored, they said. ot

The city pald $100,000 to
Goodwin and Brogna in March to
gettle the civil rights suit they
brought in US District Court. . 5

i

.At the time, Joseph I. Mulligan
Jr., the city corporation counsel,
characterized Quinn's job perfor:
mance as “somewhat notorious’
and faulted the Internal Affairs
Division. '‘Frankly. we don't
think the thing was handled that
well by Internal Affairs,” he said.,

Mulligan yesterday declined to
comment on the Mancuso case. ‘"
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Moreover, even sizable plaintiff victories in police misconduct cases may
neither deter police officers from subsequent abusive behavior nor prompt police
departments to alter policies or tactics. Laws across the country protect
individual police officers from paying legal fees or damages in misconduct
cases, transferring liability to the municipality sc long as the officer acted
in good faith. n46 In practice, municipalities virtually always determine that
an officer acted in good faith, even if the trial court explicitly rules that
the officer acted with malice. n47 As a result, commentators may not be
exaggerating when they argue that “"officers have no economic incentive to change
their behavior since a civil suit has no financial impact upon them." n48

- ----=+=+- =+ - -« - - - - -Footnotes- - = - - - - - - - - - - - - - 4 -
n46. See, e.g., Cal. Gov't Code 825 (West 1993).
n47. See Patton, supra note 15, at 771-72.
n4ag. Id. at 771.
= = = = = = = = = = = =« == ==~ -End Footnotes- - - - = = = = = = = = = =« - - =«
Studies show that the outcomes of civil suits have a similarly minimal impact
on many police departments. n49 From 1986 to 1990, the years leading up to the

Rodney King incident, the city of Los Angeles paid damage awards totaling 20
million dollars in excessive force cases alone. n50 Similarly, New York City
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paid out 50 million dollars in damages in cases of "police misconduct" from 1987
to 1992. n5l1 Yet, in each city, the police department made no instituticnal or
pelicy changes to respond to these [*157] suits. In fact, despite the
substantial sums of money involved, neither city even bothered to monitor civil
suits. n52

- - - - - === ===+ -+« - - - -Footnotes- - - - - - - - - « - - - 4 & &« - -
n49. According to the Police Foundation, "many departments [do] not keep
information concerning civil suits." Pate & Fridell, supra note 5, at 146.

n50. See Chevigny, supra note 17, at 52-53. In addition, between January 1989
and May 1992, L.A. County paid over $ 15 million for excessive force judgments
against the Sheriff's Department. See id. at 53.

nSl. See id. at 101-02. For the purposes of this statistic, "police
misconduct" is defined as all cases against police officers excluding ordinary
negligence such as auto accidents. See id.

n52. See id. at 102. After public reports were issued criticizing the
ignoring of c¢ivil suits, both the LAPD and the NYPD instituted policies aimed at
monitoring civil claims. See id. at 105. It is telling, however, that these
reforms came about not as a result of the economic pressure of civil damage
awards but because of the publicity of high-profile incidents of excessive
force.

- -=--- -+ - - - - - -+« - -End Footnotes- - - - - S

Legal commentators have suggested a host of reforms to endow 1983 with a more
powerful punch. n53 But recent history in L.A. and New York suggests that
reforming 1983 to increase the size and power of damage awards will likely not
provide the necessary deterrence to control police misconduct. In cases
involving hot-button issues like crime control, general deterrence in the form
of damages simply may not do the trick. As one analyst has pointed out, "the
political envircnment may countenance or even reward lawbreaking that appears to
advance important programmatic or ideological goals such as crime control." nS54
In pursuing crime contrcl at the expense of police misconduct, cities may prove
willing to "pay as they go for the violation of the rights of their pecple." nss5

- - - -2+« - - - - - - - - -Footnotes- -~ - - - - - - - - - - - - - - - -

n53. Proposals have included: authorizing the Attorney General to initiate
1983 suits on behalf of victims, imposing liability on municipalities rather
than individual officers, eliminating the qualified immunity defense,
authorizing unindemnifiable punitive damages against officers for egregious
violations, and authorizing punitive damages against municipalities for
ineffective training and/or complaint management. See Hoffman, supra note 24, at
1518-26; Newman, supra note 29, at 453-65.

ns4. Schuck, supra note 29, at 125.
nS5. Rudovsky, supra note 25, at 500; see alsc Police Brutality Hearings,

supra note 18, at 60 (statement of Paul Hoffman, Legal Director, ACLU of
Southern Californial.
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