Restatement Second of Torts

§ 197. Private Necessity

(1) One is privileged to enter or remain on land in the
Possession of another jf it is or reasonahly appears to he
necessary to prevent serious harm {o

(a) the actor, or his land or chattels, or

(b) the other ora third person, or the land or chattels
of cither, unless the actor knows or has reason to know
that the one for whose benefit he enlers is unwilling
that he shall {ale such action,
(2) Where the entry is for the benefit of the actor or

a third person, he is subject to liability for any harm
done in the exercise of the privilege stated in Subsection
(1) to any legally protected interest of the pPossessor
in the Jand or connected with it, except where the threat
of harm to avert which the entry is made js caused by
the fortious conduct or contributery negligence of the

pPossessor.
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215 S II. Unjust Enicayent AND VINCENT v,

il S RS LAke ErE Transe. Co, e

It is often suggested that Vincent v, Lake Erie Transp. Co2 is

explainable as a case of unjust enrichment — that is, the ship-
owner who kept his ship at the dock through the storm rather than
™k harm to it in the OPen water was enriching himself at the
expense of the dockowner whose dock was damaged as the ship
‘beat against it.** Byt explaining Vincent by a generalization that
enrichment through another’s loss is a ground for liability may

open a door to considerable extensions of “unjust enrichment.”

.0nce the idea has been formulated as a generalization, it has the

: ‘p_eculiar faculty of inducing quite sober citizens to jump right off

mdhedock”®

JUTIOR § 122 (1937):

f_""A person who is privileged to harm the land or chatiels of another while acting
to preserve himself or g third Derson or to preserve his own things or those of & -
third person is under a duty of restitution for the amount of harm done,
except where .

- {a) the harm which he seeks to avert is threatened by the things which he
destroys or by the tortious conduct or contributory fault of the owner of
possessor, or
(b) his act reasonably appears to be Decessary to avert a public catastrophe,
or

~ {e) be is exercising his privilege s a member of the public to enter Jand

. adjacent to a bighway Which has become impassable,

See also Bohlen, Incomplete Privilege To Inflicy Intentional Livasions of Interests

of Property and Personality, 30 Hany, L. Rev. 307 (1926).

** Dawson, Uryust ExmrcEMENT § (1951). The passage continues;

This temporary intoxication is seldom produced by other general ideas, such as
“equity,” “good faith,” or “justice,” for these ideals themselves suggest thejr
own relativity and the complexity of the factors that must enter into judgment,
The ideal of preventing enrichment through another's loss has a sirong appeal
to the sense of equal justice but jt also has the delusive appearance of mathe-
malical simplicity. It Suggests not merely the need for a remedy but a measure
of recovery. It constantly tends to become g “rule,” to dictate _solutions, 1o
impose itself on the mind. :



i e - . A Gain ond Loss . _.

;T]i'e use of “unjust enrichment” to explain liability in cases
like Vincent presses us to recognize that the term . enrichment”
includes not only gain and avoidance of loss, but also avoidance
of risk of loss.** If it is proved at trial that the ship would have
been lost had it left the dock, the case presented is avoidance of
loss. On the other hand, if it is proved that there was only a
chance of its being lost (let us say, a one-in-ten chance) and that
probably the ship would have suffered neither damage nor destruc-
tion, but that a prudent shipowner would not have taken that
chance, the case presented is avoidance of risk of loss. If we do not
consider the latter a kind of gain, the case for restitution disap-
pears. It is not g satisfactory answer to this argument that the
shipowner received the use of the dock, If mo special weight is
given to the purpose of that use, the measure of ‘the gain should
be rental value.?® If, on the other hand, the purpose of the use is
considered, it appears that the value to the shipowner is in the
avoidance of risk of loss. Thus we are pressed to recognize
avoidance of risk of loss as a kind of gain, or else to deny resti-
tution in such cases while granting it in cases involving avoidance
of loss. But realization of advantage or avoidance of disad-
vantage to the shipowner at the expense of the dockowner is
as clear in one case as in the other. Arguably even if the ship
is lost despite the reduction of risk by remaining at the dock, the
shipowner has avoided a dfsﬁe_ﬁjtage at the expense of the dock-
owner. But if the ship is saved, the avoidance of disadvantage
the expense of the dockowner seems beyond dispute.. . -~
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Still another trap awaits us, As already noted, it is not merely
eorichment, but rather unjust enrichment, which must'be found
as a basis for liability. Our daily lives are filled with activities
which change the allocation of advantages and disadvantages
among us, but do not amount fo unjust enrichment. A common
-example is the nonnegligent driving of one’s automobile. It in-
creases risks to others while gaining the benefits of rapid and
convenient travel for oneself. It might be said that there is no
change in the legdThspect of the allocation of risks in this instance,
because we assume as a starting point that each citizen is subject
to the legal risk of physical harm from nonnegligent driving. But
if we decline to assume this legal conclusion in describing the
circumstances under comparison, it is apparent that there is a
change in the factual aspect of the risk to each one of us in the
vicinity of a nonnegligently operated vehicle. Thus there is a
kind of enrichment of oneself tg the detriment of others when one
operates an automobile nonnegligently; it is not, however, unjust.
enrichment. It does not give zise to liability.
~ Another common form of enrichment which js not unjust en-
richment is the use of one’s own land, for example by building
a service station upon it, which interferes with the use and value
of adjoining lands but, given all the circumstances, falls short of
being an unreasonable interference and thus a nuisance, Sub-
stantial changes in land use usually affect the value of other land
in the vicinity, But the law of nuisance does relatively little in
the way of compensating for this shifting of valzes, and Iittle more
has been done outside the law of nuisance,*

Ilustrations could be multiplied, but these should serve to
make the point that in reaching the conclusion that the shipowner
was enriched unjustly at the expense of the dockowner one passes
through a debatable step of assertion, explicitly or by assumption,
that the new allocation of advantages and disadvantages is legally
improper (either because of its nature, or because of the method
by which it was brought about, or because of a combination of
the two). It is apparent, on reflection, that most and perhaps_
all activities commonly assumed to be permissible lead to conse-
quences which amount to enrichment to the detriment of another
in the broad sense of changes in the allocation of advantages and
disadvantages, especially when we regard reduction of risk as
an advantage and increase of risk as a disadvantage.

D. Is Use or Intended Impact Essentisl
o Liability?

Arguably one may distinguish between enrichment gained by
using another’s Property ox‘__}':atiﬁi’_hg__an intended impact upon it
‘and, on the other hand, enrmhg}ﬂ gained by causing 2 risk of

harm to another’s property withotit using it. The same distinction

Rty
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might be made between using another’s person or causing an in-
“tended impact upon it and, on the other hand, causing a risk of
barm to his person without using it. Thus the person who, to
protect himself against assailant A’s gunshots, takes cover behind
bystander B, is using B’s person as a shield and might be held
liable for resulting harm,”® whereas the one who shoots back
at A in self-defense is merely causing a risk of harm to bystander
B and, if not negligent, is not liable even though harm within that
risk results.®®

Such a distinction is implicit in the terms of incomplete privi-
lege as it has developed in tort law,» and in a comparison between
the treatment in tort law of emergency cases in the area of negli-
gence and those in the area of intentional torts. Defendants A
and B, driving down the highway one behind the other, are con-
fronted with a sudden emergency which arises without negligence
on the part of either. Defendant A makes a prudent decision to
swerve, realizing that there is a risk of his striking the parked
and undccupied car of P, but hoping that he can stop before doing
so. The impact of his car upon P’s car is neither intended nor
negligent, and he is not held liable, Defendant B makes a prudent
decision to swerve, realizing that he will certainly strike Q’s
parked and unoccupied car, but realizing also that the danger to
himself and his car will be much greater if he takes any other
available choice. He has exercised the incomplete privilege to
cause an intended impact on the chattel of another to benefit

‘himself and is held liable for the harm done to Q’s car.*”?

Of course, it is a commonplace observation that two fact situa-

‘tions involving small differences fall on opposite sides of a line

between liability and nonliability. The criticism that two cases
so nearly alike should not be treated so differently could be made
as to two cases barely on one side and the other of almost any
other line between liability and nonliability.® Nevertheless, the
similarity between these cases suggests at least that the legal rule
which treats them differently, though well entrenched, may not be
impregnable,

Vincent can be sustained without attack upon this distinction,
since the shipowner was using the dock. Indeed, the distinction
may serve to reconcile cases which have reached the result of
nonliability in circumstances rather similar to those of Vincent™
Nevertheless, ‘the use of the rationale of unjust enrichment to
explain Vincent suggests that gaining advantage at another’s
disadvantage is the basis for liability imposed on the user. The
fact that advantage has been gained at another’s disadvantage

s equally clear where there has been no use but rather a reduc-

tion in risks of loss to the acfor and an increase in risks of foss to
the other. The distinction between using another’s person or prop-
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_ ertyandincremngnskstohsperson orpropertymaybeuseful:

~in expressing a Yimit in scope of tho-concept of unjust enrichment
as customarily understood today; but it is far from clear that this
limit is sound. Perhaps better methods can be found for fixing
essential limits upon the generalization that ennchment through
another’s loss is a ground for hablhty

IV.' Conmnonai Favry

A D_eﬁui_tion and Illustration

The broad concept of unjust enrichment implicit in Vincent
involves us in considerations relevant to the whole range of tort
law. Even in the absence of contributory fault, tort law some-
times holds the shifting of advantages and disadvantages per-
missible. This may be done by saying that there is no prima facie
tort, as in the illustration of a service station which interferes
with use of adjoining lands short of a nuisance, and also in cases
of prudent motoring, prudent construction and use of a railroad ,
grade crossing rather than a more expensive overpass, and per-
missible puffing of one’s wares. At other times this is done by
saying that there-is a privilege, as in cases of seli-defense and
cases of defamatory communication in the _course of judicial
proceedings. What détermines whether sum?l?f"‘hﬁent is unjust
or permissible? What determines whether conduct which gains
advantages for the actor while causing disadvantages to another
gives rise to liability? = T

The answer in most of tort law neem"ﬁﬁ’fnult Cases -
such as Vincent, on the one hand; and on tﬁe ot.her hand cases of
strict habnhty, as for u'ltra]aazardous ‘activities, have been re-
garded generally as independent diversions ‘from the main theme .
of fault.®® But it is useful to view them as closely related aspects
of a single concept which, though difierent from fault as we use
it in tort law generally, bears some importanf similarities. Though
there is no magic in the term, “conditional fault” is a cofivenient
way to designate this concept. -

_ Perhaps the concept of conditional fault can best be introduced
by some hypothetical cases. As to each case, ask yourself whether -
the conduct of the actor is blameworthy. “Blameworthy” i is bemg
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used here in the extra-legal sense of something the attor ought not

- to do, by some standard of judgment other than a legal standard

+—1i.e., by one of that group of standards ordinarily referred to
as moral standards. In view of the ambiguities in the word
“blameworthy,” it may be helpful to consider these subsidiary
questions: Apart from the question whether the actor’s conduct.
falls below standards enforced by legal sanction, does it fall
below standards which you would consider appropriate for guid-
ing your own conduct? For evaluating the conduct of another?
Does it fall below standards generally accepted in the community
as appropriate for guiding and evaluating the conduct of an
individual? :

Case I-A: The actor is a person engaged in nonnegligent blast-
ing. Before commencing his operations, he posted a bond for pay-
ment of damages resulting without negligence, as well as those
negligently caused, and in an amount which a prudent observer
would consider adequate to cover all injuries of which there is any
substantial risk. I assume that substantially all who consider this
case will answer that there is nothing morally blameworthy in this
conduct, ; i

Case I-B: The situation is the same as in Case I-A, except that
the actor has posted only a bond to cover injuries resulting from
negligence, and no bond to cover the risk of injuries from non-
negligent blasting, and he is a shoestring operator with no financial
assets. He cannot pay for certain injuries which experience with
blasting has taught us may well-occur. Is his conduct blame-
worthy? I suggest that most persons will answer “yes.” He ought
not to engage in blasting operations, even though conducted with
great care, if he is unprepared to compensate for resulting harm.
It has been man’s experience that blasting, even when conducted
with great care, involves a severe risk. That risk should not be
created, even to gain the benefits of improved, less expensive,
socially useful construction, without making provision for com-
pensation of injuries. - -

Case II-A: The actor is a shipowner, and has no contractual
arrangement with the owner of a dock. To avoid the risk of loss
of the ship or severe damage in an impending storm, the ship-
owner brings his ship ¢ the dock and remains there through the
storm, knowing that i: s likely that damage will be done to the
dock.’® He does so with the intention of paying for such damage,

-‘__’_.{.‘.‘J. P!oof v. Putnam, 81 VL. 471, 71 Atl, 188 (1908). This variation on the
. * fact sitnation_in Vincent is used bere to avoid distractions incident to the problem

“;Eoi copstruing the contract between the parties in Vimcemt. See note 26 supra.
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and in fact does pay for all the damage to the dock which occurs. .
_I assume, again, an answer that there is nothing morally blame- .
worthyin this conduct.

Case II-B: The situation is the same as in Case II-A, except
that the actor has no intention of paying for the damage to the
dock, and refuses to do so voluntarily. I suggest that many will
answer “yes” — his conduct is morally blameworthy.

Case III-A: The actor is a person engaged in a business — any
business involving an ordinary degree of risk to its employees.
Let us say he is operating a grocery store. He is a person of very
limited assets, but he carries workmen’s-compensation insurance,
and thus provides scheduled benefits even for the injuries suffered
by the employee who negligently slips on a banana peel which
the employee himself has dropped. There is nothing morally
blameworthy in the employer’s conduct.

Case II{-B: The situation is the same as in Case III-A, except
that the employer does not carry any insurance covering injuries
to his workers, -I suggest that many persons will answer “yes”
— his conduct is morally blameworthy. Moreover, this same an-
swer will be given by many if the facts are changed to the case of
an employer with very limited assets who carries only liability
fnsurance and no workmen s—compensatlon insurance, and whose
business is in a ;unschctlon ‘Where the statutes do not require the
carrying of workmen’s-compensation insurance, but merely seek
strongly to encourage the practice by the statutory withdrawal of

4ommon-law defenses. That is, the sense of moral obligation to
carry insurance for the protectlon of workers, though interrelated
awith the Jegal obligation, is more fully developed than the latter.*”

K s 2 o o A D

F. The Moral Element in Conditional Fault

In the controversial writings about the basis of lability for
harm caused by nonnegligent, risky activity, the question whether
such liability can be brought within a rubric of “fault” has been a
point of contention. It has been noted that in part the controversy
is one of definition.*® “Fault” has been used to characterize, first,
individual conduct falling short of some set of generally accepted
moral standards for individual behavior, second, individual con-
duct falling short of a legal standard for determining whether
some relief should be granted, and third, individual conduct falling
short of standards for judging whether conduct is socially desir-
able or instead is antisocial. These different senses are suggested
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by the terms “individual fault,” “legal fault,” and “social fault.”
Plainly the concept of “legal fault” is not -hetslal-in explaining
the basis of liability, It is a metaphorical appeal to include within
“fault” those cases of legal lNability which do not involve moral
blameworthiness, either individual or social®® The term “fault”
used in any sense which strips the moral element away and substi-
tutes a purely legal meaning becomes merely another way of say-
ing the actor is subject to legal liability ®
Some writers have found a concept of social fault underlying
liability for a harm caused by nonnegligent, risky conduct,*” but
most have balked at the notion that there is individual fault in
these cases.®® If the speculations about the illustrative cases given
above are sound, however, those actors who made no provision
for compensating the victims of their activities were individually
blameworthy under moral standards generally accepted today,
though the quality of blame is different from that found in most
cases of negligent or intentional torts. That difference justifies
the use of different sanctions by the courts, but it does not justify
the conclusion that the use of any sanction in the cases of condi-
tional fault is a departure from the general principle of tort law
that the shifting of loss is based on individual fault.
The moral element in the legal rules based on conditional fault
involves more than the mere fact that they do not offend the com-
_munity’s sense of fairness. These types of cases do not present
situations of moral indifference to the choice of one or another
method of social engineering. Moreover, the moral element is
not adequately explained by the suggestion that the conduct of
the individual employer or blaster has been antisocial but not
blameworthy when no provision has been made for compensation
of the expectable injuries from nonnegligent rperations. Social
morality is an important influence on law, but there is in these
cases a sense of blame against the individual as well. Of course
the assertion that individual blameworthiness is sensed in these
cases is not demonstrable by logic. Rather its validity is depend-
ent upon an observation of the moral views of the community.
The appeal for the reader’s agreement with this assertion is aif
appeal for confirmation from his own observations.
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To say that a moral discrimination as to individual blame-
worthiness underlies the legal discrimination between prudent
blasting and prudent motoring is not, however, to say that we can
usefully seek or express the requisites of legal liability in terms of
the existence or nonexistence of blameworthiness. We do not do
so with respect to traditional theories of liability for fault, such
as negligence, nor should we hope to do so with respect to this
developing area of liability for nonnegligent, risky conduct. For
legal standards more rigid content than that of moral standards
is needed in order to serve the interests of stability, predictability,
and impartiality in the administration of justice. Inevitably the
question of blameworthiness, either as it was asked in the illustra-
tive cases in this article or in some other form, will evoke more
differences in its responses than would be tolerable for legal
standards,

The references in this article to moral standards generally ac-
cepted in the community as appropriate for judging the moral
quality of an individual’s conduct are not jntended to suggest that
there is a community moral sense which is an existing datum
awaiting our discovery and application. Rather, this community
moral sense is something in the process of articulation, It is more
in the nature of a sipposed coincidence, for the time being, of an
indeterminate number of potential opinions about the mora! qual-
ity of certain conduct. It is a supposed rather than certain coin-
cidence of potential rather than actual opinions, because the ques-
tions are often of a type as to which few persons have opinions,
and fewer still have considered opinions. The number is inde-
terminate because-legal developments are not guided by such a
precise rule as, for example, the majority view; rather, as new
moral standards develop, either more or less conducive to loss
shifting than the old, legal developments often lag until there is
overwhelming acceptance of the moral standards, Occasionally,
on the other hand, legal developments give sanction to evolving
moral standards which would otherwise be unacceptable to the

majority,
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Eestem, Kk TMeory OF Grraer L"\‘Nur%"
3 J3.Lec. Smp. IS, 1S8-40, 173
(1973)

The result in Vincen? seems inconsistent with either of the customary
explanations, moral or economic, of negligence in the law of tort. There is ng
argument that the conduct of the defendant was “blameworthy” in any sense,
The coercion on him was great, even though not imposed by some humag
agency. Any person in the position of the defendant’s captain would have
made the same choice under the circumstances, It is true that be knew that his
conduct could damage the dock, but nonetheless the necessity of the situation
would serve as an adequate defense against any charge of intentional wrong.-
doing. Similarly, if the economic conception of negligence is adopted, the
same result must be reached once it is admitted that the conduct of the
defendant served to minimize the total amount of damage suffered; the
expected benefits of further precautions were outweighed by their costs.

Had the Lake Erie Transportation Company owned both the dock and the
ship, there could have been no lawsuit as a result of the incident. The Trans-
portation Company, now the sole party involved, would, when faced with the
storm, apply some form of cost-benefit analysis in order to decide whether to
sacrifice its ship or its dock to the elements. Regardless of the choice made, it
would bear the consequences and would have no recourse against anyone else,
There is no reason why the company as a defendant in a lawsuit should be
able to shift the loss in question because the dock belonged to someone else,
The action in tort in effect enables the injured party to require the defendant
to treat the loss he has inflicted on another as though it were his own. If
the Transportation Company must bear all the costs in those cases in which it
damages its own property, then it should bear those costs when it damages the
property of another. The necessity may justify the decision to cause the
damage, but it cannot justify a refusal to make compensation for the damage,
so caused. - )

The argument is not limited to the case where the defendant acts with the’
certain knowledge that his conduct will cause harm to others. It applies wigl_ﬂ
equal force to cases where the defendant acts when he knows that there is onlyi

- a risk that he will cause harm to others. In Morris v, Platt,}® the plaintiff,
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requested a jury instruction that the defendant should be found Liable where
be accidentally shot the plaintiff in an attempt to defend himself against an
attack by third persons, even if he acted prudently under the circumstances.
The court rejected that request and held instead that the plaintiff, even if an
innocent bystander, could not recover for his injuries; the accident bad been
“jnevitable.”

Here I wish to concentrate upon only one difference between the two cases.29
In Morris the only risk the defendant took was that his conduct would harm
the plaintiff, while the defendant in Vimcent knew that such harm would
result as a matter of course. Regardless of the substantive theory of liability
adopted, the cases cannot be distinguished on this ground.?! . . .

Morris, moreover, is not distinguishable from Vincent on any principled
ground even if the Carroll Towing formula is rejected as the rule of substan-
tive liability. In the discussion of Vincent the argument proceeded on the
assumption that the defendant must bear the costs of those injuries that he
inflicts upon others as though they were injuries that he suffered himself. The
argument applies equally to cases where there is only the risk of harm. If the
defendant in cases like Morris took the risk of injury to his own person or
property, he would bear all the costs and enjoy all the benefits of that decision
whether or not it was correct. That same result should apply where a person
“only” takes risks with the person or property of other individuals.2? There i$

20 See p. 175, infra, for a discussion of the relationship between the plea of compulsion by
a third person and the pled of necessity. * LR : : :
*1 Seavey ‘appears to take the opposite View in his discussion of the risk principle in
negligence cases, Thus, he argues that some of the elements to be balanced in negligence

cases a o o . ks - - = N

- - . are not considered when the actor knows or desires that his conduct will result in
interference with the plaintif or his property. Thus if, to save his life, A intentionally
destroys ten cents worth of B’s property A must pay; if, however, he takes a ten per cent
chance of killing B in an effort to save his own life, his conduct might not be found
wrongful, although obviously B would much prefer, antecedently, to Jose ten cents worth
of property than to subniit to a ten per cent chance of béing killed. )
Warren A. Seavey, Negligence—Subjective or Objective? 41 Harv. L, Rev. 1, 8, n. 7
(1927). .

22 “But so long as it is an element of imposed liability that the wrongdoer shall in some -
degree disregard the sufferer’s interests, it can oanly be an anomaly, and indeed vindictive,
to make him responsible to those whose interests he has not disregarded.” Sip_r_g.
Penn. R.R, 61 F.2d 767, 770 (2d Cir. 1932) (Judge Hand). The hard question i why}
one man should ever be permitied to “disregard the sufferer’s interests.” g
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no need to looli\at the antecedent risk once the harm has come 10 pass; noneey’ -
to decide, without guide or reference, which risks are “undue” and which are’
not. If the defendant harms the plaintiff, then he should pay even if the risk be:
took was reasonable just as he should pay in cases of certain harm where thi
decision to injure was reasonable 23 , *,3

25 Bohlen argues that the defense of mecessity should be admitted when the defendant |
seeks to protect not only bis own interests but those of society, on the ground that “ons
who acts as a champlon of the public should be required to pay for the privilege of so -
doing.” Francis H. Bohlen, Incomplete Privilege to Inflict Intentional Invasions of Interests
of Property and Personality, 39 Harv. L, Rev, 307, 317-18 (1926). But there is no rezson
why. the plaintiff should be required to bear that Joss eilher. It is true, as Bohlen suggests,
that the jdeal solution may be to have the society as 2 whole bear these costs, but that
prospect does not help in the resolution of the case as between these two parties to the suit.-

X M oSt X o s e N

But even after these odd cases are put to one side, the paradigm of assault!
does raise problems of proof that are not present in trespass cases since the
allegation “4 frightened B,” unlike the allegation *A hit B,” can be proved
in the given case only after the responses of B are taken inlo account.
Courvoisier v. Raymond®® puts the issue well, even though it is the defendant
who raises the issue of assault as an affirmative defense. The plaintiff was a
plainclothesman who was sent to investigate at the scene of a riot in a small
frontier town; the defendant was the owner of a store which had already
been robbed several times during the course of the evening. When the
defendant saw the plaintiff, he thought that he intended to rob the store:
and shot him. Under a theory of strict Liability, the statement of the prima !
facie case is evident: the defendant shot the plaintiff. The only difficult |
question concerns the existence of a defense which takes the form, the plaintiff -
assaulted the defendant. That question is a question of fact, and the jury
found in effect that the plaintiff did not frighten the defendant into shooting
him. Rather, the defendant either made the judgment to shoot the plaintiff in
light of all that he knew about the situation or was frightened by the activities
of third persons. One could, perhaps, quarrel with that determination, but at
least the answer put is to the right question, a question that does not arise
where physical invasions are in issuve.

The result in Cowrveisier was much less satisfactory when the case was
taken on appeal. The court reverted to the traditional models that predicate
responsibility on negligence or intent, and the choice of theories 2gain affected
the outcome of the case. The court held that the defendant should be given
an opportunity to prove in justification of his act that he acted reasonably and
in apparent seli-defense given the riot, even though he intended to hurt the -
plaintifi. Unlike the court in Vincent, it allowed the defendant to shift his
problems to the plaintiff. _ )



