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(4) MANIPULATING MANIFESTATIONS OF INTENT

Little experience in reading contract cases is necessary before
one senses the pervasiveness of judicial manipulation of the manifest-
ed intent of the parties. To some extent such manipulation of man-
ifested intent may represent efforts of the court to effectuate what it
thinks was the “real” or subjective intention of both of the parties, in
which case it can be said that a consensual notion of justice is being
applied. Or it may represent an effort to effectuate the real, i. e. sub-
jective, intention of one of the parties contrary te his manifested
intention because of some overriding reason why his intent should
prevail, e. g. careless and ambiguous use of language by the other
party. Still closely related to real intention is the possibility that the
court is manipulating manifested intention in order to achieve what it
thinks were the basic purposes of the parties in carrying on the con-
tractual relationship, even though neither their manifestations of in-
tention nor their conscious subjective intentions matched those funda-
mental purposes.® At this point it can still be said that the court is
operating by a standard of consent.

The court may also manipulale manifested intention for the pur-
pose of effectuating the relationship in ze¢cordance with the situation
which has developed since the parties first pianned it. It may do so,
even though the later developments lead it fo application of principles
of justice which do not harmonize readily with the original purposes
of the parties. Its doing so may nevertheless be in harmony with a
notion of consent, because the parties’ view of the relationship may be
thought to have changed as the relationship developed., Or it may be
that the later developments reveal real gaps in the parties’ planning,
not only in conscious but even in sub-comscious planning, gaps which
the court is filling as best as it can. While such gap-filling is not con-
tradictory of & consent principle it does introduce an additisal prin-
ciple of justice to the extent that the gap-filling cannot be based on
the consent of the parties. (This fact is sometimes obscurad in prac-
tice by a judicial rationale that the gap-filling is what the parties
would have done if they had thought about the problem, a verbaliza-



tion which at first glance appears to refer to subjective intent. In
fact the intent is often fictional.)

Finally, however, the court may manipulate manifested infention
to achieve goals contrary to the mutual purposes of the parties in es-
tablishing or continuing the relationship. When it does so it is en-
gaged in a form of regulation of contractual relationships no different
in principle from any other limitation on freedom (power) of con-
tract. For lack of a better term this form of regulation ean be called
a “social adjustment” principle, as distinguished from the “consent
principle.” 3% Unquestionably a great deal of this kind of regulation
of contract has occurred through judicial decisions and will continue
to occur. Professor Lleweliyn has described the processes in a book
review in 52 Harv.L.Rev., 700, 702 (1939):

A court can “construe” language inte patently not meaning what
the language is patently trying to say. It can find inconsistencies be-
tween clauses and throw out the troublesome one, It can even reject a
clause as counter to the whole purpose of the transaction. It can re-
ject enforcement by one side for want of “mutuality,” though allowing
enforcement by the weaker side because “consideration” in some other
sense is present. Indeed, the law of agreeing can be subjected to divers
modes of employment, to make the whele bargain or a particular clause
stick or not stick according to the status of the party claiming under it:
as when, in the interest of the lesser party, the whole contract is con-
ditioned on some presupposition which is held to have failed.

It should be noted that when a court engages in activities such as
those described by Professor Llewellvn it is often not possible to as-
certain whether it is effectuating the consent principle, making a so-
cial adjustment, or engaging in gap-filling, a process which lies some-
where in between.

§3. The discussion in the text omits for
the sake of simplicity an extrcmely
important and regularly reenrring sit-
uation. One party enters a contract
reasonably expecting, or at least lop-
ing for, certain things of it The
other party expects different things
of it, and expresses them in such 2
way that it would be unreasonable to
expect the first party to learn. of them.
This is, of course, a typical consumer
contract situation in which the print-
ed form purports to take away all
kinds of things that the consumer
might have thought he was getting,
{Such “contracts of ndhesion” will be
dealt with in more detail in the next
sub-section and in Ch, 9.) There is
considerable tendency in legal think-
ing to consider refusals of courts to
enforee such uncomnmunicated provi-
sions as constituting “social adjust-
ments™ rather than as effectuating a
“consent prineiple.” In fact, such re-
fusals arc guite in harmony with the
“consent principle.” Llewellyn point-
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cd this out in his book, The Common
Law Tradition—Decciding Appeals
370-1 (19G0). First, he noted that the
only specific assent is to the few
dickered terms, e. g. price, and to the
bread type of transaction, e. g., sale
of a vacuum cleaner. He then sug-
gosts that there is a kind of *“Dlanket
assent” to “apny not unrcasonable or
indecent terms the seller may have on
his form, which do not alter or cvis-
cerate Lie reasonable meaning of the
tlickered terms. While he may at-
tribute teo ;nuch breadth to the blank-
¢t assent, ciertainly he is rizht that
there is no mnmtual cons:nt to terms
which de alter or eviscerate the rea-
sonable meaning of the dickered
terms. When the court refuses fo en-
foree such lermns, it is therefore diffi-
eull te ~ce that it is aciing contrary to
the consent prineiple. The meost that
conld Le =aid is that whatiever it sub-
stitntes for the climinated term is a
“sap-filler.”
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Professor Llewellyn goes on to describe the ill effects of covert
control techniques which he has described:

First, since they all rest on the admission that the clauses in ques-
tion are permissible in purpose and content, they invite the draftsman to
recur to the attack. Give him time, and he will make the grade. Second,
since they do not face the issue, they fail to accumulate either experience
or authority in the needed direction: that of marking out for any given
type of transaction what the minimum decencies are which a court will
insist upon as essential to an enforceable bargain of a given type, or as
being inherent in a bargain of that type. Third, since they purport to
construe, and do not really construe, nor are intended to, but are instead
tools of intentional and creative misconstruction, they seriously embar-
rass later efforts at true construction, later efforts to get at the true
meaning of those wholly legitimate contracts and clauses which call for
their meaning to be got at instead of avoided. The net effect is unnec-
essary confusion and unpredictability, together with inadequate remedy,
and evil persisting that calls for remedy. Covert tools are never reliable
tools.
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NeTE 0 We Lockwoop CASE, V. 251-56

B, Notes on Judicial Regulation of
Trivate Lew FakKing. —

1. In Problem No. 3 deeling with a percentage lease, counsel
had to consider how a court would treat various matters in the sbsence
of any express agreoment. As that problem should have made clezar,
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thi.s.".filling-in" function of the ccurt is a vital part of any system

of private ordering, snd the court's conception of itz role greatly
affocts the manner in whioh private client and lawyer procced with their

 tasks -

. bz Meny exsmples can be given of optional, supplemsnting terms
~hich the law atteches to a relationship irn the absence of spocial

. provision by the parties to the contrary. When marriage osours, in the
“dbtiense of & special arrangement the respective dutiss and rights,
powers and lack of powers, of a husbend and wife in relation to pro=
perty owned before marriage and acquired after it ars officially
definod, But within limits these terms may be varied by & marriage
‘sattlement and somstimes by post-nuptial agreement.

.r.-7 A canvess of legal arrangepente, and particularly of private

iew, will disclose how pervasive this type of provision is. It will

" diselose also the widely verying degrees of foroe in the policies

" exprossed in these official terms., Sometimes the terms represent

nothing more than & presumption of probable intention, drawa from the

court s understanding of popular practics, and yielding to relatively

slight indication of a contrary intention in the particulaer transaction.

. -Somstinmpse they represent public policies which the pertiss are permitied

.%o vary only if they make the purpose completely clear and adhere sxactly
to darefully prescribed procedural formzlitiese

.+ "... To spesk of the development of opticnal terms as a mode of
" ‘yéguletion of private lewmaking masy et first blush seem to be paredoxicale
But it 18 not - if only for the reason already mentionsd that the
requiremente .for effective private variation may differ greatly. It is
figt paredoxical alséo for & reason which cuts deeper into the essence
_of .tha problem of controlling the future. No private lammaker can
. epAct & completoly couprehsnsive code to take care of every possible
contingenoy that may affect his arrangement, even if he is accorded a
thsorétically éomplete power +to do so. In some degree, therefore,
he is inescapably dependent upon the -agency of euthoritetive aprlication -
. uSually the courts - to fill in some of the details for him. In other
aituations the dependsncy is & matter not so muoh of necessity as
conveniences A privete lawmaker who oxpects to wngage in a large
fumber of trangactions of a partinular kind may find it worth his while
to develop & standard form going into a considerable degree of detail,
hut for transactione which do not repeat themselves in significant
nurbsr, such &n expenditure of effort is unthinkeble., The courts

n developing rules and stendards which in general reflsct customary
ways of dealing thus perform an encrmous service %o tha businese
cormunity. Judicially-developed doctrines of this kind in turn
significantly shaps commmity customs and expectations,

ST 2. In the present problem, counsel in 1850 cou r
the "filling-in® function of tl::he couz’-t; ke hed to coz?sige:dwﬁg.: iim-o
reilroad ‘s liebility would be if he failed to include any express
provisions concerning responsibility for freight. This was not too
di;ficult a question. But he had a further and more perplexing problem



Was he free to depart from the terms filled in by the court? Put

another way, were thsse terms optional or euppletive, or were they
mandetory or constructive in character? Fven this formulation of

the questiorn'is too simple. For, aj already indicated, in the end co
the liability of the carrier wes held to be subjeot to chznge by cone
tract in part but only in part. ,

Consider the following excerpt from LABOR RELATIONS AND THE -
1AW (Robert E, Mathows, ed. 1953) 67-38: o

"+ * % ywhile the common lew in 1ts pure or classical form
has few, if any, rules conscerning the content of contract, the Conti= -
nental legal system, with differences in degrse, distinguishoe between . -~
contractual terms that are open to the parties to stipulate according
to their free desires, called in French dispositions facultatives, end -
those terms which are mandatory, dispositicns imparavives or obligatdries,
The German terminolegy expresses this distinction in the words jus
diepositivum and ius cogens. The Continental doctrine has, from an
early day, presented contracts in general, and labor contracts in - -
particuler, as trensactions whioh are pervaded with terms prescribsd |
by law, By contrast, the prevelent American concept of fresdom of
contract (derived from English lew) identifies a contract with pro-
mises voluntarily made by the parties. ‘hat even the leeding text
/Williston/ has ignored the fact that the law may attach to promises .
Tegal obligations that modify ths actual promises, shows how strange = .
to our law the concept of compulsory minimum terms hes romeined, 48 .
late as 1915, the U.S. Supreme Court read into the due process clause . .
& guaranty of 'freedom of contract' which barred prescription or
proscription of terms of labor coutracts. (See Ce e v. Eensas, 7
236 U.8, 1.) Were it not for the manmy puzzling proE%ems which the Wags -
and Hour Law of 1938 offered to lawyers trained exclusively in private
contractualism, the idea of compulsory terms impossed upon contracting
parties would still be little known in this country. Is ths Americapn. =~ .
lawyer puzzled by what might be celled the ‘umwaivebility' of the seamen's
right to maintenence and cure? It is because ths ‘unwuivability® does
not fit into the traditional concept of common law contract, law om
admiralty being derived from the Continental law, “lien as was the
notion of terms imposed by lsw upon contracting parties, ths idea of
nonwaivability could be explained here only by the fiction that ssamn
are ‘'wards of the court.' It would be somewhat diffieult, however,
to carry this explanaiion over to the unweivable right to overtime
rates of thirty million Amsrican workere! Xnowledge of the labor lew
of other countries would have eased understanding of such American
labor legislation."

Does rot this passage somewhat overstate its point about the
Americen legal system? HNote that the author seems to be confining
his attention to required terms which affect only the relations betweer
the parties themselves, But even as so limited, is the idea of condi-
tions imposed by law &3 an inescapeble incident of a relationship which °
the parties voluntarily assume reelly so urnfamiliar? Witness tha legal
incidents of marriage. Witnese various obligations of a trustee, end .
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of & principal and agent as between tnumseivwe. witness the mortga-
gor's equity of redempticn. Yote that, in contrast to the Wage and
Hour Act, these other illustrations are the creatures of decisional law.

If the scope of attention is bdbroadened to include required
terns governing relationships to third persons and to the government
growing out of consensual transactions, it will become apparent that
we are here dealing with one of the most common and most important
techniques of control of private lawmaking. As in the case of marriage,
the law creates & more or less standardized institution - officially
standardized, The private power-holder is free to exercise his power or
not exercise it. DBut he is not free in all respects to tailor the
resulting relationships to his own wishes.

A good deal of the law of property follows this pattern,
and much of commercial law also. Again and again, the exercise of a
private power brings into play officially-defined duties, subsidiary
powers, rights of action, as well as various other ready-made legal
positions. The duties involved, it will be observed, are of two main
types, both of which are illustrated by ths power to marry. Sometimes
they &re duties assumed by the power-holder, serving to check him in
hie decision to exercise the power. Sometimes they are duties of
which he makes himself the bemeficiary of performance, helping to induce
him to exercise the powsr. In either case the associated duties, powers,
and other conditions form a characteristic cluster of incidents attached
to ths exsrcise of ths power w:ich serve to define a sociel institution
or facility of which the members of the society are free to take advan-
tage. Huch of the art of establishing effective conditions of social
living lies in the ways in which these crystallized social relationships
are defined,

3. Vhat considerations should guide a court in determining
whether the normel incidents of a private relationship are mandatory
or cptional - or in deciding whethsr variatione of these incidents
are valid or invalid?

All private law meking, of course, is subject to the general
principle that private povers Bhall not be used for explicitly unlaw-
ful rurposes, Xoreover, many powers, such as those of contract and of
making Fllls, are subject to the more amorphous limitation that thﬂy shall
not te exercised for purposes which are "contrary to public policy."™ In
some instences, as the Lockwood case 111ustratas, the courts have openly
avovwed & still broader power to review the "reasonableness” of private
laws, in much the same way in which they will consider whether the
substence of an administrative regulation or statute is arbitrary or
cepricicus, But this hus tended to be confined to special situations,
such as those of a privete lawmaker who has the status of a "publie
utility," or who pursues & "cormon calling.” Anglo-American courts
have been slow to mssert opsnly & power to disregard, in continental
fashion, contractual provisions which are deemed to bte Tunconscionable.”

A not dissimilar control, however, mey be exercised in indirect
FEYSe The power of courts to interpret contractual and other arrangements
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may serve to ameliorate the harshness of many provisions. Sometines
it may be used with entire openness to defeat overreaching, 8s where a
court amnounces that. provisione in an insurance or other elaborate
contract are to be taken most strongly against the party who drew the
instrument. Closely related is the courts' power, discussed below, to
determine when "boiler-plate™ provisions - and particularly those in
fine print - are to be treated as "part of the cortract” and when not.

Did Justice Bradley draw sound distinctions in the Lockwood
decision? Ths Court did mot hold that a contract purporting to exempt
a person from liability for negligence wourld be invalid as between eny
two persons. It limited its holding to the railroad and gave as its
reason the superior bargaining povwer of the carrier,

In other words, whether an agreement is reescnable may depend
on the parties to the agreement, at least in part. If we confine
ourselves to the relationship between the parties, and ignore the
effect on third persons, is a court ever justified in upsetting their
agreement unless it can find some defect in the relative bargaining
positions? In what other circumstances?

If we accept Justice Eradley's thesis that shippsrs could not
"higgle or stand out" agaiust the railroad; cen we justify the Court's
willingness to accept the contract in which the railroad relleved itself
of its spscial carrier s liability? By the time the Lockwood case
wes decided, it was fairly well settled that such contrects were valigd,
and Justice Bradley offered the sxplanation thet it was "just and reason-
able™ for the reilroed to avoid liability for "sheer accidemt," Is
thie consistent with the underlying rationale of carrier's liauility?

For an example of a modern court struggling with such questims,
see the divergeant viewsexpressed in the three opinions handed down in
Bisso v. Inland Watervays Corp., 349 U.S. 85 (1955).

4. VYounsel to the railroad hai to consider not only what
provisions were open te him, but by what means the agreement with the
shipper was to be reachsd., !e was aware that most courts would not
permit the reilroad to limit its liability by the simple device of
posting a notice in ths station. Other means mwuch bstter calculated
to inform the shipper were readily aveilable, and in reason and good
conscience ought to be used,

This is one of the most illuminating examples of the wany
provisions which require that private law meking powers must be exer-
cised in a certain way if they are to be effectual. These provisions
serve the purpose of guarding a&gainst one or snother kind of abuse.

The doctrine of consideration, before it was trivislized by unthinking
judicial applicetion, served such a function, just as the doctrine
respecting the offect of = seal did. It marked off transecticas of

serious import, which it wee thought that peorle conrld justl count upon
having fulfilled, from others. The reguirsment of a vwritirz for certein
kinds of contrects, and in the case of & will the requirement of witnes:zes,
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give protection ageinst the possibilities of abusive and hard-to-disprove
assertions of an earlier exercise of law making power. Many other
examples will readily cccur to any lewyer or law student.

A crucial problem in the modern law of contract is the effect
which ought to be given to elsborate clauses drawn up by one of the
parties and inserted in a printed form. These problems may be handled,
in part, by the device of strict comstruction against the author of
the form. Or they may be handled more forthrightly by direct examina-
tion of the question: is this a sound end rezsonatle method of meking
a private law? “ee, generally, Note, Contract Clauses in Fine Print,
€3 FARV, L. R%V, 494, for a lively recent discussion, see Kellinkoff,
Eow to Make Contracts Illegible, 5 STAN, L. R7V. 418 (1953). Compare
the various statutory provisions collected in this erticle with the
treatment of the problem by the cowrts. E.g., U Drive & Tour, Ltd. v.
System Auto Parks, Ltd., 28 Cal, App.2d 782, 71 P,2d 354 (App. Dept.
Sup'r Ct. L.A. 1947),
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Ezxpress Agreement

It is quite possible for the parties express-
ly #* to agree in advance that the defendant
is under no obligation of care for the bene-
fit of the plaintiff, and shall not be liable for
the consequences of conduet which would oth-
erwise be negligent.® There is in the ordi-
nary case no public policy which prevents
the parties from contracting as they see fit,
as to whether the plaintiff will undertake the
responsibility of looking out for himself.
Thus one who accepts a gratuitous pass on a
railway train,® or enters into a lease,® or
rents a horse,® or employs an agent,® or ep.
ters into a variety of similar relations involy.,
ing free and open bargaining between the par.
ties,*® may agree that there shall be no oh};.
gation to take precautions, and hence no lig.
bility for negligence.

The courts have refused to uphold sueh
agreements, however, where one party is a¢
such obvious disadvantage in bargaining pow.
er that the effect of the contract is to pyt
him at the mercy of the other’s negligence,
Thus it is generally held that a contract ex.
empting an employer from all liability fop
negligence toward his employees is void ag
against public policy.*® The same is true ag
to ne eiforts of public utilities to escape lia-
pility for negligence in the performance of
their duty of public service.3® A carrier who
transports goods 3® or passengers for hire?®
or a telegraph company transmitting a mes-
sage,*® may not contract away its public re.

sponsibility, and this is true although the
agreement takes the form of a limitation of
recovery to an amount less than the probable
damages.®* It has been held, however, that
the contract will be sustained where it rep-
resents an henest attempt fo fix a value as
liguidated damages in advance, and the car-
rier graduates its rates according to such
value, so that full protection would be open
to the plaintiff upon paying a higher rate.s?
The same rules apply to innkeepers+ and
public warchousemen,#

There has been a definite tendency to ex-
tend the same rule to other professional
bailees who are under no public duty but deal
with the public, such as garagemen and own-
ers of parking lots,** and of parcel check-
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rooms,* on the ground that the indispensable
need for their services deprives the customer
of all real equal bargaining power. As to
other private bailees for hire, the courts
are divided as to the validity of a contract
against liability for negligence—some hold-
ing that such a general agreement is valid,s’
while others regard it as against public pol-
icy.#* The decision is likely to turn upon the
extent to which it is considered that the pub-
lic interest is involved. Where it is not, it
seems the better view that there is an unfair
advantage to the bailee in permitting him
to set the terms upon which he will receive
the goods, so long as the bailor is free with-
out any serions disadvantage to himself to re-
ject them.® It is generally agreed that he
may at least contract that he is not required
to exercise care to protect the deposited
goods against a specific limited risk.®

If an express agreement exempting the de-
fendant from liability for his negligence is
to be sustained, it must appear that its terms

were brought home to the plaintiff; 51 and jt
he did not know of the provision in his con.
tract and a reasonable person in his POsition
wouid not have known of it, it is not bim]_i,,g
upon him, and the agreement fails for want
of mutual assent.’* It is also necessary that
the expressed terms of the agreement be ap-
plicable to the particular misconduct of the
defendant®* In general, and on the bagjs
either of common experience as to what is
intended, or of public policy to discourage
aggravated wrongs, such agreements are not
construed to cover the more extrcme formg
of negligence which are describe: as wilfy),
wanton, reckless or gross,™ or to any conduct

which constitutes an intentional tort.s$ It
follows, for example, that when a warechouse-
man negligently misdelivers goods, a clause
in the contract of storage limiting his liabil-
jty, which would be effective if the action
were for negligence, can be circumvented by
suing for conversion.5



2. Insurance claims cases. Similar principles also arise in cases in which the
plaintiffs allege that the defendants willfullv and maliciously refused to pay
claims to individual plaintiffs under insurance policies. Thus, in Eckenrode v.
Life of America Insurance Co., 470 F.2d 1, 4-5 (7th Cir. 1972), the plaintiff
alleged that the defendant refused to honor its immediate obligation to pay the
plaintiff $5,000 on proof of her husband’s accidental death, notwithstanding her
repeated demands for payment. The plaintiff further alleged that she had a
critical need of the money to support her several children, and that in conse-
quence of the defendant’s breach of its obligation she had no money, even for
funeral expenses, and that her “family was required to live with, and accept
charity from, relatives.” The court sustained her complaint, holding that 1li-
nois law accepted the tort of “intentional infliction of severe emotional distress”
as applied in the insurance context in Fletcher v. Western National Life Ins.
Co., 10 Cal. App. 3d 376, 89 Cal. Rptr. 78 (1970}

Here insurer’s alleged bad faith refusal to make payment on the policy, coupled
with its deliberate use of “economic coercion™ {i.c., by delaying and refusing
payment it increased plaintiff's financial distress thereby coercing her to compro-
mise and settle) to force a settlement, clearly rises to the level of “outrageous
conduct” to a person of “ordinary sensibilities.”

Furthermore, it is common knowledge that one of the most frequent consid-
ecations in procuring life insurance is to ensure the continued economic and
mental welfare of the benehciaries upon the death of the insured. The very risks
insured against presuppose that upon the death of the insured the beneficiary
might be in difficult circumstances and thus particularly susceptible and vulner-
able to high pressure tactics by an economically powerful entity. In the case before
us [nsurer's 2lleged high pressure methods (economic coercion) were aimed at the
verv thing insured against, and we think that the insurance company was on
notice that plaintiff would be particularly vulnerable to mental distress by reason
of her financial plight.

See Chapter 14E for a further discussion of bad-faith settlement of insurance
claims.

»
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Debra AGIS et all
v.

HOWARD JOHNSON COMPANY et al.2
Supreine Judicial Court of Massachusetts,
Suffolk.

Argued March 3, 1976.

Decided Oct. 1, 1976.

Wife sought to recover damages from
owner and manager of restaurant in which
she was employed ior mental anguish and
emotional distress allegedly caused by her
summiary dismissal from such cmployment
and hushand sought to recover for loss of

1, James Agis.

2. Tioger Dionne. )
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316 Mass.

services, love, affection and companionship
of his wife. The Superior Court, Suffolk
County, Adams, j., dismissed complaint.
After granting spouses’ request for direct
appellate review, the Supreme Judicial
Court, Quirico, J., held that complaint stat-
ed cause of action for intentional or reck-
less infliction of severe emotional distress,
without resulting bedily injury, and that
husband had cause of action for loss of
consortium arising out of that distress.

Judgment rcversed.

t. Pleading €=360(8)

Allegations 1n complaint are to be ac-
cepted as true for purposes of ruling on
motion to dismiss.

2. Damages ¢=49

COne who, without privilege, causes
emotional distress to another is subject to
liability for such distress, even though no
bodily harm may result, if the actor intend-
ed to inflict emotional distress or knew or
should have known that emotional distress
was likely result of his conduct, if the con-
duct is extreme and outrageous, beyond all
possible bounds of decency and utterly in-
tolerable and if the distress sustained is se-
vere and of a nature that no reasonable man
could be expected to endure.

3. Damages =149

Complaint stated cause of action for
intentional or reckless infliction of severe
emotional distress, without resulting bodily
injury, by virtue of plaintiff's summary
dismissal from her employment. Rules of
Civil Procedure, rule 12(b)(6).

4. Husband and Wife ¢=209(1)

Action for loss of consortium by either
spouse may be maintained where such loss
is shown to arise from personal injury to
one spouse caused by negligence of the
third person.

335 NORTH EASTERN REPORTER, 2d SERIES

5. Husband and Wife =209(2)

Where wife had cause of action for
intentional or reckless infliction of scvere
cmotional distress, husband had cause of
action for loss of consortium arising out of
that distress. Rules of Civil Procedure,
rule 12(b)(6).

Dante G. Mummolo, Boston, for plain-
tiffs.

John P. Ryan, Dorchester (john C.
Lacy, Boston, with him), for defendants.

Before REARDON, QUIRICO,
BRAUCHER and WILKINS, JJ.

QUIRICO, Justice.

This case raises the issue, expressly re-
versed in George . Jordan Marsh Co., 359
Mass, 244, 255, 268 N.E.2d 915 (i971),
whether a cause of action exists in this
Commonwealth for the intentional or reck-
less infliction of severe emotional distress
without resulting bodily injury. Counts 1
and 2 of this action were brought by the
plaintiff Debra Agis against the Howard
Johnson Company and Roger Dionne, man-
ager of the restaurant in which she was
employed to recover damages for mental
anguish and emotional distress allegedly
caused by her summary dismissal from
such employment. Counts 3 and 4 were
brought by her husband, James Agis,
apainst both defendants for loss of the
services, love, affection and companionship
of his wife. This case is before us on the
plaintiffs’ appeal from the dismissal of
their complaint.

[1] Briefly, the allegations in the plain-
tiffs’ complaint, which we accept as true
itor purposes of ruling on this motion, Hub
Theatres, Inc. v. Muassachusctts Port Au-
thorily, — Mass, —, —=, 346 N.E.2d 371

a. Mass.Adv.Sh, {1976) 1031, 1032.
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AGIS v. HOWARD JOHNSON COMPANY
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Cite og, Mass., 353 N.E.2d 315

(1976), are the following. Debra Agis was
employed by the Ifoward Johnson Compa-
ny as a waitress in a restaurant known as
the Ground Round. On or about May 23,
1975, the defendant Dionne notified all
waitresses that a meeting would be held at
3 P.M. that day. At the meeting, he in-
formed the waitresses that “there was
some stealing going on,” but that the iden-
tity of the person or persons responsible
was not known, and that, unti] the person
or persons responsibie were discovered, he
would begin firing all the present waitress-
es in alphabetical order, starting with the
letter “A.” Dionne then fired Debra Agis.

The complaint alleges that, as a result of
this incident, Mrs. Agis became greatly up-
set, began to cry, sustained emotional dis-
tress, mental anguish, and loss of wages
and earnings. It further alleges that the
actions of the defendants were reckless,
cxtreme, outrageous and intended to cause
emotional distress and anguish. In addi-
tion, the complaint states that the defend-
ants knew or should have known that their
actions would causc such distress.

The defendants moved to dismiss the
complaint pursvant to Mass.RCiv.P. 12
(b)(6), 365 Mass. 755 (1974), on the
ground that, even if true, the plaintiffs’ al-
legations fail to state a claim upon which
relief can be granted because damages for
emotional distress are not compensable ab-
sent resulting physical injury. The judge
allowed the motion, and the plaintiffs ap-
pealed.

1. Qur discussion of whether a cause of
action exists for the intentional or reckless
infliction of severe emotional distress with-
out resulting bodily injury starts with our
decision -in George ©. Jordan Marsh Co.,
359 Mass. 244, 268 N.E.2d 915 (1971).
While in that case we found it unnecessary

3. Most courts today recognize a cause of ac-
tion for intentionally or recklessly causing
severe cinotional distress by extreme and out-
regeous conduct. Wemack ©. Eldridge, 215
Va. 338, 341 n. 1, 210 S.E2d 340 (1974).
Sece Apnot, 64 ALIRR2D 100, § 8 at 120

to address the precise question raised here,
we did summarize the history of actions
for emotional distress and concluded that
the law of the Commonwealth should be,
and is, “that one who, without a privilege
to do so, by extreme and outrageous con-
duct intentionally causes severe emotional
distress to another, with bodily harm result-
g from such distress, is subject to liabil-
ity . . .” (cmphasis supplied). 359
Mass. at 233, 268 N.E.2d at 921. The ques-
tion whether such liability should be ex-
tended to cases in which there is no result-
ing bodily injury was “left unti! it arises,”
ibid., and that question has arisen here.

In the George case, we discussed in
depth the policy considerations underlying
the recognition of a cause of action for in-
tentional infliction of severe emotional dis-
tress with resulting physical injury, and we
concluded that the difficulties presented in
allowing such an action were outweighed
by the unfair and illogical consequences of
the demal of recognition of such an inde-
pendent tort. In so doing, we examined
the persuasive authority then rccognizing
such a cause of action, and we placed con-
siderable reliance on the Restatement (Sec-
ond) of Torts § 46 (1965). Our examina-
tion of the policies underlying the exten-
sion of that cause of action to cases where
there has been no bodily injury, and our
review of the judicial precedent and the
Restatement in this regard,® lead us to
conciude that such extension is both war-
ranted and desirable. See Baldassari wv.
Public Fin. Trusi, — Mass, ~—, —,
— b, 337 N.E.2d 701 (1975).

The most often cited argument for re-
fusing to extend the cause of action for in-
tentional or reckless infliction of emotional
distress to cases where there has been no
physical injury is the difficulty of proof
and the danger of fraudulent or frivolous

(1939), and cases c¢ited. Ree also Restate-

ment {Second) of Torts § 4G, comment b

{19G3).

b, Maxs Adv .S {(19735) 3188, 3189, 3194
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claims. Therc has been a concern that
“mental anguish, standing alone, is too sub-
tle and spcculative to be measured by any
known legal standard,” that “mental an-
guish and its consequences are so intangi-
ble and peculiar and vary so much with the
individual that they cannot reasonably be
anticipated,” that a wide door might ‘‘be
opened not only to fictitious ¢laims but to
litigation over trivialitics and mere bad
manners as well,” and that there can be no
objective measurement of the extent or the
existence of emotional distress. Harned 7.
E-Z Fin. Co., 151 Tex. 641, 649, 2534 S.W.
2d 81, 86 (1953). There is a fear that
“[i]t is easy to assert a claim of mental
anguish and very hard to disprove it”
Id, at 650, 254 S.W.2d at 86, citing Gard-
ner v. Cumberland Tel. Co., 207 Ky. 249,
254, 268 S.W. 1108 (1925). See Bartow 2.
Smith, 149 Ohic 301, 78 N.E.2d 735 (1948);
Hetrick v. Willis, 439 S.W.2d 942 (Ky.1969).
See also Magruder, Mental and Emotional
Disturbance in the Law of Torts, 49 Harv.
L.Rev. 1033 (1936) ; W. Prosser, Torts § 12
{4th ed. 1971).

While we are not unconcerned with
these problems, we believe that “the prob-
lems presented are not . insupera-
ble” and that “administrative difficulties do
not justify the denial of relief for serious
invasions of mental and emotional tranquil-
ity . . . ." State Rubbish Collectors
Ass'n v, Siliznoff, 38 Cal2d 330, 338-339,
240 P.2d 282, 286 (1952). *“That some
claims may be spuricus should not compel
those who administer justice to shut their
eyes to serious wrongs and let them go
without being brought to account. It is
the function of courts and juries to deter-
mine whether claims are valid or false.
This responsibility should not be shunned
merely because the task may be difficult to
perform.” Samms v Eccles, 11 Utah 2d
289, 293, 338 P.2d 344, 347 (1961). See
George v Jordan Marsh Co., 339 Mass.
244, 251, 268 N.E.Z2d 915 (1971). Sec also
Sorensen v. Sorensen, — Mass, —, ¢,

339 N.E.2d 907 (1975).

355 NORTH EASTERN REPORTER, 2d SERIES

Furthermore, the distinction between the
difficulty which juries may encounter in
determining liability and assessing damages
where no physical injury occurs and their
performance of that same task where there
has been resulting physical harm may be
greatly overstated. “The jury is ordinarily
in a better position . . to determine
whether ontrageous conduct results in men-
tal distress than whether that distress in
turn results in physical injury. From their
own experience jurors are aware of the
extent and character of the disagreeable
emotions that may result from the defend-
ant’s conduct, but a difficult medical ques-
tion is presented when it must be deter-
mined if emotional distress resulted in
physical injury. . . Greater proof
that mental suffering occurred is found in
the defendant’s conduct designed to bring
it about than in physical injury that may
or may not have rcsulted therefrom.”
State Rubbish Collectors Ass'n v. Siliznoff,
supra, 38 Cal.2d at 338, 240 P.2d at 286.
We are thus unwilling to deny the exis-
tence of this cause of action merely be-
cause there may be difficulties of proof.
Instead, we believe “the door to recovery
should be opened but narrowly and with
due caution.” Barnett . Collection Serv.
Co., 214 Towa 1303, 1312, 242 N.W. 25, 28

(1932).

f2] In light of what we have said, we
hold that one who, by extreme and outra-
geous conduct and without privilege, caus-
es severe emotional distress to another is
subject to liability for such emotional dis-
tress even though no bodily harm may re-
sult. However, in order for a plamntiff to
prevail in a case for liability under this
tort, four elements nmust be established. It
must be shown (1) that the actor intended
to inflict emotional distress or that he
knew or should have known that emotional
distress was the likely result of his con-
duct, Restatement (Second) of Torts § 46,
comment i (1963); Savage v. Boies, 77
Ariz. 333, 272 P.2d 349 (1934); Summs

¢. Mass. Adv.Sh. (1975) 2662, 36S0.
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p. Eecles, 11 Utah 2d 289, 293, 358 P.
2d 34 (1961); (2) that the conduct
was “extreme and outragcous,” was “be-
yond all possible bounds of decency” and
was Tutterly intolerable in a civilized
community,” Restatement (Second) of
Torts § 46, comment d (1963); George
v, Jordar Marshk Co., 359 Mass. 244, 234-
255, 268 N.E.2d 915 (1971); (3) that the
actions of the defendant were the cause of
the plaintiff’s distress, Spackman wv.
Good, 245 CalApp.2d 518, 54 Cal.Rptr. 78
(1966) ; Waomack v. Eldridge, 215 Va. 338,
341, 210 S.E2d 145 (1974); and (4) that
the emotional distress sustained by the
plaintiff was *“severe” and of a nature
“that no reasonable man could be expected
to endure it.” Restatement (Second) of
Torts § 46, comment j (1965); Womack v.
Eldridge, supra. These requirements are
“aimed at limiting {rivolous suits and
avoiding litigation in situations where only
bad manners and mere hurt feelings are in-
volved,” Womack w. Eldridge, supra at
342, 210 S.E.2d at 148, and we believe they
are a “realistic safeguard against false
claims . " Samms v, Eccles, supra.

[3] Testing the plaintiff Debra Agis's
complaint by the rules stated above, we
hold that she makes out a cause of action
and that her complaint is therefore legally
sufficient. While many of her allegations
are not particularly well stated, we believe
that the “[p]laintiff has alleged facts and
circumstances which reasonably could Jead
the trier of fact to conciude that defend-
ant’s conduct was extreme and outrageous,
having a severe and traumatic effect upon
plaintiff's emotional tranquility.” Alcorn
v. Anbro Eng'r, Inc., 2 Cal.3d 493, 498, 86
Cal.Rptr. 88, 90, 468 P.2d 216, 218 (1970).
Because reasonable men could differ on
these issues,® we believe that “it is for the

4. Compare Golden v. Dungan, 20 Cal.App.3d
293, 97 Cal.Rptr. 577 (1871), and Alcorn
v. dAnbro Eng'r Inc., 2 Cal.3d 493, 86 Cal.
Rptr, 88, 468 P.2d 216 (1970), with Corn-
blith v. First Maintenance Supply Co., 268

jury, subject to the control of the court,”
to determine whether there should be flia-
bility in this case, Restatement (Second)
of Torts § 46, comment & (1965). Wom-
ack v, Eldridge, 215 Va. 338, 342, 210 S.E.
2d 145 (1974). While the judge was not
in error in dismissing the complaint under
the then state of the law, we believe that,
in light of what we have said, the judgment
must be reversed and the plaintiff Debra
Agis must be given an opportunity to prove
the allegations which she has made,

[4,5] 2. Counts 3 and 4 of the com-
plaint are brought by James Agis seeking
relief for loss of consortium as a result of
the mental distress and anguish suffered
by his wife Debra. There is no question
that an action for loss of consortium by ei-
ther spouse may. be maintained in this
Commonwealth where such loss is shown
to arise from personal injury to one spouse
caused by the negligence of a third person.
Diaz v. Eli Lilly & Co., 364 Mass, 153,
167-168, 302 N.E.2d 555 (1973). The
gucstion before us is whether an action for
loss of consortium may be maintained
where the acts complained of are intention-
al, and where the injuries to the spouse are
emotional rather than physical.

Traditionally, where the right to sue for
loss of consortium has been recognized, in-
tentional invasions of the marriage rela-
tionship such as alienation of affections or
adultery have been held to give rise to this
cause of action. Diez v. Eli Lilly & Co.,
supra at 158-160, 302 N.E.2d 335 and cases
cited. We see no reason not to apply the
same rule to the tort of intentionzl or
reckless infliction of severe emotional dis-
tress. Similarly, the fact that there is no
physical injuty sYould not bar the plain-
tiff's claim. In the Diaez case, we hinted
that “psychological injury” could provide

CalApp.2d 564, 74 CalRptr. 216 (1968),
Agostini v. Strycule, 231 Cal. App2d 804, 42
Cal.Rptr. 314 (1965}, and Perati v. Atkinson,
213 Cal.App.2d 472, 28 Cal.Rptr. 898 (1963).

E . 80 o
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the basis for a consortium action, 364 Mass.
at 160, 302 N.E.2d 555. In addition, the un-
derlying purpose of such an action is to com-
pensate for the loss of the companionship,
affection and sexual enjoyment of one's
spouse, and it is clear that these can be lost
as a result of psychological or emotional in-
jury as well as from actual physical harm.
Cf. Garrison v. Sun Printing & Publishing
Ass'n, 207 N.Y. 1, 10, 100 N.E. 430 (1912).
Accordingly, we hold that, where a person

355 NORTH EASTERN REPORTER, 2d SERIES

has a cause of action for intentional or
reckless infliction of severe emotional dis-
tress, his or her spouse also has a cause of
action for loss of consortium arising out of
that distress.

3. The judgment entered in the Superior
Court dismissing the plaintiffs’ complaint
is reversed.

So ordered.

-
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Paul Samuelson, Economics (5th ed. 1960)

The purposc of this chapter is to show how supply and demand work
themselves out in the competitive market for one particular good. We shall
define a demand curve and then a supply curve. Finally, we shall see how the

A demand schedule relates quantity demanded and price:

TYuble 1. Demand schedvle
for wheat. At eoch morket
price, there wilt ot any time be
a definite quontity of wheat
demonded. At lower prices,
quantity demanded will go vp
as more people substitute this
food for other goods ond feel
they con offord to grotify their
less importont wonts for this
good.

market price reaches its competitive equilibrium, where these two curves
intersect——where the forces of demand and supply are just in balance.

P THE DEMAND SCHEDULE

Let us start with demand. Everyone has observed that how much people will
buy at any one time depends on price: the higher the price charged for an
article, the less the quantity of it bought; and other things being equal, the
lower its market price, the more units people buy.

B Thus there exists at any one time a definite relation between the market price of
a good (such as wheat) and the quantity demanded of that good. This relation.
ship between price and quantity bought is called the “demand schedule™ or “de-
mand curve.”

The hypothetical Table | gives an example of a demand schedule. At any
price, such as $5 per bushel, there is a definite quantity of wheat that will be
bought by all the consumers in the market—in this case 9 (million) bushels
per month. At a lower price, such as $4, the quantity bought is even greater,
being 10 (million) units. From Table 1 we can determine the quantity bought
at any price, by comparing Column (2) with Column (1).

P THE DEMAND CURVE

The numerical data of Table 1 can also be given a graphic interpretation. On
the vertical scale in Fig. 1, we represent the various alternative prices of wheat,
measured in dollars per bushel. On the horizontal scale, we measure the
quantity of wheat (in terms of bushels) that will be bought per month.

Just as a city corner is located as soon as we know its street and avenue, so is
a ship's position located as soon as we know its latitude and longitude. Simi-
larly, to plot a point on this diagram, we must have two coordinate numbers:
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Fig. 1. Prices are measured on
the ventical oxis ond quaniities
demanded on the horizontal
axis. Each pair of QP numbers
from Table 1 is plotted here as
a point, and o smooth curve
passed through the poinis gives
us the demond curve. The fac
that dd goes downward ond to
the right portrays the very im-
portant  “law of downward-
sloping demand.”

a price and a quantity. For our first point 4, corresponding to $5 and 9 million
bushels, we move upward 5 units and then over to the right 9 units. A circle
marks the spot 4. To get the nexu circle, at B, we go up only 4 units and over
to the right 10 units. The last circle is shown by £. Through the circles we
draw a smooth curve, marked dd.

This picturization of the demand schedule is called the “demand curve.”
Note how quantity and price arce inversely related, quantity going up when
price goes down. The curve slopes downward, going from northwest to south-
east. This important property is given a name: the law of downward-sloping
demand. This law is true of practically all commodities: wheat, electric razors,
cotton, ethyl gasoline, cornllakes, and thealer tickets.

"

B The law of downwurd-sloping demand: When the price of a good is raised (at the
samne time that all other things are held constunty, less of it will be demanded.
Or, what is the smne thing: If ¢ greater quantity of a good is thrown on the mar-
ket, then—other things being equal—it can be sold only at a lower price,
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= REASONS FOR DOWNWARD.SLOPING DEMAND

This law is in accordance with common sense and has been known in at least a
vague way since the beginning ol recorded history. The reasons for it are not
hard to identify. When the price of wheat is sky high, only rich men will be
able to afford it; the poor will have to make do with rye bread, just as they still
must do in the poorer lands of Eastern Europe. When the price is still high
but not quite so high as before, persons of more moderate means who also
happen to have an especially great liking for white bread will now be coaxed
into buying some wheat. So it is evident that a first important reason for the
validity of the law of downward-sloping demand comes Erom the fact that
lowering prices brings in new buyers.

Not quite so obvious is a second, equally important, reason for the law's
validity; namely, cach reduction of price may coax out some extra purchases
by each one of the good's consumers, and—what is the same thing—a rise in
price may cause any one of us to buy less. Why does my quantity demanded
tend to fall as price rises? For two main reasons. When the price of a good
rises, I naturally try to substitute other goods for it (tea for coffee, for ex-
ample) . Also, when a price goes up, 1 find myself really poorer than I was;
and I will naturally cut down on my consumption of most normal goods when
1 feel poorer and have less real income.

Here are examples of cases where 1 buy more of 2 good as it becomes more
plentiful and its price drops. When water is very dear, I demand only enough
of it to drink. Then when its price drops, 1 buy some to wash with. At still
lower prices, 1 resort to still other uses; finally, when it is really very cheap, 1
water flowers and use it lavishly for any possible purpose. (Note once again
that someone poorer than I will probably begin to use water to wash his car
only at a lower price than that at which 1 buy water for that purpose. Since
market demand is the sum of all dillerent people’s demands, what does this
mean? It means that even alter my demand stops expanding very much
with price decreases, the total bought in the market may still expand as new
uses for new people come into effect.)

To confirm your understanding of the demand concept, imagine there is an
increase in demand for wheat brought about by a boom in people’s incomes or
by a great rise in the market price of the competing rye, or simply by an in-
creased desire of people to spend their money on wheat. Show that this shifts
the whole demand curve rightward, and hence upward; pencil in such a new
curve and label it d'd’ to distinguish it from the old dd curve. Note that such
an increase in demand means that more will now be bought at every different
price—as can be verified by carefully reading off points from the new curve
and flling in a new column for Table 1 to show how much higher the new
quantities demanded at each price will be.
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CHAPTER 4 SUPPLY AND DEMAND: THE BARE ELEMENTS &5
The supply schedule relates price and quantity supplied:

.. Quantity sellers ;
- ‘will supply, million-
Table 2. Supply schedule for i bu. per month £

wheot. Al each P, there is

listed the © that preducers- will ad: ity o 18 1.4
wani to supply. s LINiraind
ol Bl

il

it
i

Fig. 2. Each Q.P pair of Table 2 is here plotted as
a point. A smooth curve passed through them gives
the upward-sloping supply curve ss.

P~ THE SUPPLY SCHEDULE

Enough has been said of demand. Let us now turn briclly to the scllers’ side,
or to the supply schedule. The demand schedule related prices and the
amounts consumers wish to buy. How is the supply schedule defined?

P By the supply schedule or curve we naturally mean the relation between market
prices and the amounts that producers are willing to produce and scll.

Table 2 illustrates the supply schedule for wheat, and Fig. 2 plots it as a
supply curve. Unlike the demand curve, the supply curve tor wheat normally
rises upward and to the right, from southwest 1o northeast. At a higher price of
wheat, farmers will weke acreage out of corn cultivation and put it into wheat.
In addition, each can now afford the cost of more fertilizer, more labor, more

98



BASIC ECONOMIC CONCEPTS AND NATIONAL INCOME

machinery, and can even afford to grow extra wheat on poorer land. All this
tends to increase output at higher prices.!

To depict an increase in supply, recall that this means an increase in the
amounts that will be supplied at each different price. Now the new supply
curve penciled into Fig. 2 will be seen to be shifted rightward; but for an up-
ward-sloping supply curve, this change means the new s'¢ curve will have
been shifted rightward and downward rather than rightward and upward as
in the case of a shifted downward-sloping demand curve. To verify that s's’
does depict an increase in supply, fill in a new column in Table 2 by reading
off points from the diagram carefully.

= EQUILIBRIUM OF SUPPLY AND DEMAND

Let us now combine our analysis of demand and supply to see how competitive
market price is determined. This combining is done in Table 3. Thus far we
have been considering all prices as possible. We have said, “If price is so and
s0, sales will be so and so; if price is such and such, sales will be such and such;
and so forth.” But to which level will price actually go? And how much will
then be produced and consumed? The supply scheduie alone cannot tell us.

Let us do what an auctioneer would do, ie., proceed by trial and error.
Can situation A4 in Table 3, with wheat selling for $5 per bushel, prevail for
any period of time? The answer is a loud and clear, No. At $5, the producers
will be bringing 18 (million) bushels to the market every month [Column
(3) - But the amount demanded by consumers will be only 9 (million) bush-
cls per month {Column (2)]. As stocks of wheat pile up, competitive sellers
will cut the price a little. Thus, as Column (4) shows, price will tend to fall;
but it will not fall indefinitely to zero.

To further understand this, let us try the point E with price equal to only
$1 per bushel. Can that price persist? Again, obviously not, for a comparison of
Columns (2) and (3) shows that consumption will exceed production at that
price. Storehouses will begin to be emptied; disappointed demanders who
cannot get wheat will tend to bid the price up. This upward pressure on price
is indicated in Column (4) by the rising arrow. We could go on to try other
prices, but by now the answer is obvious.

1 While the exceptions to the law of downward-sloping demand are so few as to make them
unimportant in practice, in Part Two we shall encounter some interesting exceptions to the
upwarnd-sloping supply curve. Thus, suppose that a family farmer produces wheat and its
price rises so much as 1o give lim a much higher income. With wheat so lucrative, he is at
ferst tempied to subistitate some of his leisure time to produce more of it. But might there
not reasonably ¢ome a timg when he feels comfortable enough at his higher income to be
able to allord 1 take things a little casicr and work less than before? When that point has
been reached, his production goes down, and his 55 cutve begins to bend back toward the
northwest.
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Equilibrium market price is at the point where
. supply and demand match:

Table 3. Supply and demand
schedules for wheat. Only ot
$) will quantity demanded by

s equal quantity sup-
plied by producers. At ony

lower price, demand would ex-

ceed supply; at any higher
price, supply would exceed de-
mand.

» The only equitibrium price—i.e., the only price that can lasti—is that at which
the amount supplicd and the amount demanded are equal. Competitive equilib-
rium is always at the inersection point of the supply and demand curves.

Only at C, with a price of §3, wilt the amount demanded, 12 (million)
bushels per month, exactly equal the amount supplied, 12 (million) . Price is
at cquilibrium, just as an olive at the bottom of a cockeail ghass is at equilib-
rium, because there is no tendency for it to rise or fall. Of course, this station-
ary price may not be reached at once. There may have to be an initial period
of trial and error, of ascillation around the right level, before price finally
settles down and supply balunces dentand. '

Figurc $ shows the same result in piciorial form. The supply and demand
curves are superimposed on the same diagram and cross at oniy one intersec-
tion point. This point € represents the equilibrium price and guamtity.

At a’higher price, the white bar shows the excess of supply over demand.
The arrows point downward to show the direction in which price will move
becausc of the competition of sellers. At a price tower than the $3 equilibrium
price, the white bar shows that demand surpasses supply. Consequently the
eager bidding of buyers requires us 10 point the arrow indicators upward 10
show the pressure that they are exerting on price. Only at the point C will
there be a balancing of lorces and a stationary maintainable price.

Such is the essence of the doctrine of supply and demand,

P EFFECT OF A SHIFT IN SUPPLY OR DEMAND

Now we can put the supply and demand apparatus to work. Gregory King, an
English writer of the seventcenth century, noticed that when the harvese was
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The equilibrium market price is where demand and supply curves
intersect:

Fig. 3. At the C intersection, the amount supplied
just matches the amount demanded. At ony lower
P, the excess of demand will force P bock up; and
at ony P higher than the equilibrium, the amount
supplied will be excessive and P will be forced
back down to the equilibrivm level.

bad, [ood rose in price, and when it was plentiful, farmers got a lower price.
Let us try to explain what happens by our diagrams.

Figure 4 shows how a spell of bad weather reduces the amount that farmers
will supply at each: andl every market price and thereby displaces the equilib-
rium point E. The ss curve has shilted 1o the lelt and has become 575", The
demand curve has not changed. Where does the new supply curve 55" inter-
sect dd? Plainly at £, the new equilibrium price where demand and the new
reduced supply have again come into balance. Naturally, P has risen. And
because of the law of downward-sloping demand, what has happened to Q? It
has gone down.

Supposc the supply curve had instead increased because of good weather
and new f{ertilizers. Draw in a new cquifibrium E” with lower P and
higher .

Our apparatus will also help us analyze the eflect of an increase in demand.
Suppose that rising family incomes make everyone want more wheat. Then
at each unchanged P, greater Q@ will now be demanded. The demand curve
will shilt rightward to d’d’. The right-hand part of Fig. 4 shows the resuit-
ing travel up the supply curve as enhanced demand raises competitive price.
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Dicorams show effects on price of demand and supply shifts:

Fig. 4. i supply shifts lefiward for any reason,
up the demond curve, giving higher P and lower Q.
¥ demand shifis rightward, the equitibrivm will teavel up tha supply curve.

the equilibrium price intersection will travel

= lLoz2



- INCIDENCE OF A TAX

We can illustrate the case of a shift in the entire curve by referring back to
Table $ and Fig. 3 of Chapter 4, which portrayed hypothetical supply and de-
mand schedules for wheat. These resulted in an equilibrium price of $3 per
bushel.

l.et us now introduce a new factor which will disturb this equilibrium. In
particular, let us assume that the government imposcs a sales tax on wheat.
On each and every sale, the producer is required to pay a tax of §i per bushel
of wheat. What is the final effect, or what economists call the “incidence,” of
the tax? Does its burden fall back completely on the producer who must in
the first instance pay it? Or may it be shifted forward in part to consum-
ers* The answer can be derived only by the use of our supply and demand
curves.

There is no reason for the demand curve of the consumers to have
changed at all. At $3, consumers will still be willing to buy enly 12 (million)
bushels; they neither know nor care that the producers must pay a tax.

But the whole supply curve is shifted upward and leftward: leftward because
at each market price the producers will now supply less as a result of the 1ax;
upward because to get the producers to bring any given quantity 10 market,
say, 12 (million) units, we must give them a higher market price than before
—$4 rather than $3, which is higher by the exact amount of the $1 tax.

The student should be able to fill in a new supply column, resembling Col-
umn (3) in Table 3 of Chapter 4, but with each price raised by $1. Here in
Fig. 4, the demand curve dd is unchanged, but the supply curve ss has been
shifted up everywhere by $1 to a new parallel supply curve 57"

Where will the new equilibrium price be? The answer is found at the inter-
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THE COMPOSITION AND PRICING OF NATIONAL OUTPUT

A tax on wheat falls both on consumer and producer:

Fig. 4. A $1 tax shifts 55 up $1 everywhere to give
s’s’. This intersects dd in new equilibrivm ot €
where price to consumer has risen $2; above old
C equilibrivm and where price to producer hos
follen by $!i The thick white arrows show change
in P ond Q. (Hod dd been very elostic and flet relo.
tive to 5, most of the $1 tax would have fallen on
the producer.)

section of the new demand and supply curves, or at ¢, where 5 and dd
meet. Because supply has deereased, the price is higher. Also the amoum
hought and the amount sold are less, If we read the graph curefully, we find
that the new equilibrivim price has risen from $3 10 about $33%. The new coui-
librium output, at which purchases and sales are in cquilibvivm, has {allen
from 12 (miilion) per menth © about 1016 (million) bushels.

Who pays the tax? Well, the wheat farmers do in part because now ther
receive only $23, (8322 — SIY, rather than S3. But the consumer also shares in
the burden, because the price received by the producer has nof fallen by o
much as the tax. To the consumer, the wheat now costs $2% plus the S) tax,
or 53% all wold. Because the consumers need whestt so baecly, they pay % of the
tax, and the producers pay % of the wix.!

To check his understanding of the above reasoning, the student should
consider the case ol an opposite shift in supply. Let the governmment pav pi
ducers a subsidy of St per bushel of wheat instead of taxing them this anoun.

! There is annther and fmportant wayv to handie this tax problem. If the consumer wer
thonght of as paving the e in the fast instanre, you coukl subtract 81 cverywhere from he
dd curve. "The pew o'l will ifersect 55 ar the sane new €. il the stine S2% and $324 price
will previil, 1ogoes withowt sasing thi @l these figures mc hypothetical.
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CHAPTER 20 DETERMINATION OF PRICE BY SUPPLY AND DEMAND 423

Shilt ss down w0 the new curve s7°. Where is €, its intersection with
dd? What is the new price? The new quantity? How much of the benefit goes to
the prmlu('el‘? How much to the consumer?

- A COMMON FALLACY

By now the student has mastered supply and demand. Or has he? He knows
that o tax will have the effect of raising the price that the consumer will have o
pay. Or does he know this? What about the following argument of a kind often
seen in the press and heard Trom the platform:

The effect of a tax on a commadity might seem at firse sight 1o be an advance in
pricc 10 the consmmer, But an advance in price will diminish the demand: and a
reduced demand will send the price down again. Therefore it is nou certain, after all,
that the wx will really raise the price?

Well, what about it? Will the tax raise the price or nor? According to the
editor's written word and 1the senator's ovatory, the answer is “no.” Evidently,
we have here an example of the treachery of words. One of the four sentences
in the gquotation is false because the word “demand™ is being used in the wrong
sense. The student has abready been winrned against conlusing @ movement
along an unchanged curve with g shift in the corve,

Actuslly, the correct answer would be more o less as follows:

A tax will raise the price to the consumer and wili lower the price received by the
praducer, the difference going to the government, At the higher price a smaller quan-
tity will e houghe by comsomers. “This is as it should be, because praducers are also
supplyving a smaller quamity s the lower price which they receive. Thus the amounts
hought and seld ;e in balce where the new supply and demand schedules interseet,
and there will be no further change in price.
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Simon o. Solomon.

JEANETTE S1mMON, executrix, vs. CELESTE SOLOMON.

Suffolk, September 18, 1981, — January 18, 1982,

Present: Hewnessey, C.J., Wiskins, Liacos, Asrams, Notan, & Lynen, JJ.

Emotional Distress. Landlord and Tenant, Habitability, State Sanitary
Code, Quiet enjoyment. Statute, Construction. Due Process of Law,
Public welfare offense. Evidence, Expert opinion, Collateral matter.
Damages, For emotional distress, Breach of implied warranty of hab-
itability, Breach of convenant of quiet enjoyment, Attorney's fees.

On 2 claim by a tenant seeking to recover damages from her former land-
lord for reckless infliction of emotional distress, the evidence warranted
findings that the landlord had recklessly failed to make repairs neces-
sary to prevent repeated flooding of the tenant’s apartment, that its
long and repetitious course of conduct toward the tenant was outra-
geous, and that the landlord's conduct was the proximate cause of the
tenant’s severe emotional distress. [97-98]

A tenant may properly bring a civil action against a landlord to recover
damages under G. L. c. 186, § 14, for interference with quiet enjoy-
ment of residential premises without first seeking criminal charges
against the Jandlord under that statute’s criminal provisions. [100]

Malicious intent is not a condition of liability under G. L. c. 186, § 14,
which prohibits a landlord’s interference with a tenant’s quiet enjoy-
ment of residential premises, and a landlord’s reckless conduct was
within the scope of § 14. [101-103]

Where 2 landlord, by failing to prevent repeated flooding, interfered with
a tenant’s quiet enjovment of her apartment, it was liable to the tenant
under G. L. c. 186, § 14. [103)]

A statement by a psychiatrist, in the course of his testimony as to the cause
of a tenant’s emotional distress, that the tenant “appeared sincere and
honest,” was admissible, in the discretion of the judge, as an explana-
tion of the basis of his opinion. [105-106)

At the trial of a claim by a tenant against her former landlord for injuries
caused by unsanitary conditions in her apartment, no error appeared
in the admission in evidence of two tenant complaint slips prepared
after commencement of the action, dated several months after the ten-
ant had moved out of her apartment and tzken from the tandlord’s
telephone records, for the limited purpose of showing that the Jand-
lord’s maintenance supervisor had notice of a flood, and thereby im-
peaching his testimony on cross-examination. [107)
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At least as a first approximation, then, a strict liability standard with a
defense of contributorv negligence is as efficicnt as the conventional nesli-
gence standard, but not more efficient. This conclusion would appear to kold
with even greater force where, as in 2 products liability case, there is {or
can readily be created) a scller-buyver relationship between injurer and vic-
tim. Indeed, it can be shown that in that sitwation an efficient solution is
likely to be reached not only under either strict liability (plus contributory
nesligence) or negligence, but equally with no tort liability at all.

The cost of a possibly dangerous product to the consumer has two elements:
the price of the product and an expected accident cost (for a risk-neutra}
purchaser, the cost of an accident if it occurs multiplied by the probability
of occurrence). Regardless of liability, the seller will have an incentive to
adopt any cost-justified precaution, because, by lowering the total cost of
the product to the buyer, it will enable the scller to increase his profit.?
Where, however, the buyer can prevent the accident at lower cost than the
soller, the buyer can be counted on to take the precaution rather than the seller,
for by doing so the buyer will minimize the sum oi the price of the product
(which will include the cost of any precautions taken by the seller) and the
expected accident cost.$

¥ wm o R oA R

7 Suppose the price of 2 product is $10 2nd the expected accident cost 10¢; thep the
total cost to ihe (risk-neutral) consumer is $10.10. Ii the producer can reduce the ex-
pected accident cost to 3¢—say al a cost of 3¢ to himscli—then he can increase the
pricc of the product to $10.05, since the cost to the (risk-ncutral) consumer remains the
same. Thus his profit per unit is increased by 2¢. (In fact, he will be ahle to increase lis
total profits even more by raising price less,} The extra profit will eventuzlly be bid away
by competition irom producers but that is ia the nziure of competitive advantages.

& This is actually a more cficient soluticn than either neglizence or strict liability. since
it avoids the problem we noted carlicr of the Liw's cconomically incorrect definition of
contribufory neglizence.

The economics ol prodects liabifity is_dchated at length in Symposium, Products Lia-
hility: Economic Analysis and the Law, 33 U. Chi. L. Rev. 1 {1970). See in particular
Roland N. McKean, Products Liability: Trends and Implications, id. at 3.
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Additional considerations come into play where there is a buyer-seller
relationship between victim and injurer; but they relate primarily to the
question whether sellers’ liability (either strict liability or negligence) has
difierent consequences from no liability (i.c., buyers’ liability}. There are two
reasons for believing that there might be different safety consequences. First,
if the buyers of a product are risk preferring, they may be unwilling to pay for
a safety improvement even if the cost is less than the expected accident cost
that the improvement would eliminate. Under a rule of no Lability, the im-
provement will not be made; under a rule either of strict liability or of negli-
gence liability, the improvement will be made.'3 But the higher level of safety
is not optimum in the economic sense, since it is higher than consumers want.

Second, consumers may lack knowledge of product safety. Criticisms of
market processes based on the consumer’s lack of information are often
superficial, because they ignore the fact that competition among sellers gen-
erates information about the products sold. There is however a special con-
sideration in the case of safety information: the firm that advertises that its
product is safer than a competitor’s may plant fears in the minds of potential
consumers where none existed before. If a product hazard is small, or per-
haps great but for some reason not widely known (e.g., cigarettes, for a long
time), consumers may not be aware of it. In these circumstances a seller may
be reluctant to advertise a safety improvement, because the advertisement will
contzin an implicit representation that the product is hazardous (otherwise,
the improvement would be without value). He must balance the additional
sales that he may gain from his rivals by convincing consumers that his
product is safer than theirs against the sales that he may lose by disclosing
to consumers that the product contains hazards of which they may not have
been aware, or may have been only dimly aware. If advertising and marketing
a safety improvement are thus discouraged, the incentive to adopt such im-
provements is reduced. But make the producer liable for the consequences
of a hazardous product, and no question of advertising safety improvements
10 consumers will arise. He will adopt cost-justified precautions not to divert
sales from competitors but to minimize liability to injured consumers.

In principle, we need not assume that the only possible sources of informa-
tion about preduct safety are the manufacturers of the product. Producers in
other industries would stand to gain from exposing an unsafe product, but if
their products are not close substitutes for the unsafe product, as is implicit
in our designation of them as members of other industries, the gain will be
small and the incentive to invest money in investigating the safety of the
product and disseminating the results of the investigation slight. Firms could of
course try to sell product information directly to consumers; the problem is
that because property rights in information are relatively undeveloped, the
supplier of information is frequently unable to recover his investment in
obtaining and communicating it.
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The information problem just discussed provides an arguable basis for
rejecting caveat emptor in hazardous-products cases, but not for replacing
negligence with strict liability in such cases, which is the trend of the
law. The traditional pockets of strict lability, such as respondeat superior
and the liability of blasters and of keepers of vicious animals, can be viewed
as special applications of negligence theory.}* The question whether a general
substitution of strict for negligence liability would improve efficiency seems
at this stage hopelessly conjectural; the question is at bottom empirical and
the empirical work has not been done. Finally, it is interesting to note that
in the area of tort law that is in greatest ferment, liability for automobile
accidents, the movement appears to be from negligence to no Lability!*

15 Most no-fault auto compensation plans involve (1) compulsory accident insurance
and (2) exemption {rom tort liability.
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WHY PRIVATE INSURANCE MAY GIVE INADEQUATE
1oss SPREADING

The preceding discussion raises the question of why free in-
dividual decisions about insurance are not likely to bring about
the amount and type of loss spreading we collectively want. To the
extent that we are concerned with deep pocket—that is, with type
tather than amount of spreading—no further discussion is needed,
for private insurance without compulsion or control cannot make
the choice of who pays depend on who is most able, from a col-
lective point of view, to bear the burden. Accordingly, the follow-
ing discussion will be concerned only with the amount of spread-
ing that voluntary insurance affords. I believe that there are five
principal reasons, whose significance and acceptance vary, why
many critics feel that private insurance gives inadequate risk
spreading.

Paternalirm

The first-and most controversial reason is simply the old pa-
ternalistic one—that people do not know what is best for them-
selves. In its most extreme form, it calls into question the very
notion of a free market. Stated blatantly, it is 2 belief that people
are likely to be happier if a central authority makes decisions for
them than if they make decisions for themselves. I shall have more
10 say about this notion later, when I discuss the economic and
ethical postulates of the general deterrence approach to primary
accident cost avoidance. Here it is enough to say that while this
notion has always had some adherents, and has perhaps gained
more in recent years, in its extreme form it still does not com-
mand much assent in our society.

Inability to Value the Risk Properly

A more measured, mote acceptable version of the paternalistic
noticn is at the root of the second reason. This approach does not
question the general proposition that people know what is best
for themselves by and large but is based instead on the view that
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GREATER BOSTON LEGAL SERVICES
JAMAICA PLAIN OFFICE
470 CENTRE STREET
JAMAICA PLAIN, MASSACHUSETTS 02130
617-522-3003

March 28, 1979

Duncan Kennedy
Harvard Law School
Cambridge, MA 02138

Dear Duncan,

Enclosed are the materials in the Berman case I
mentioned. We need a brief memo laying out the economics

arguments:
(a) We must meet;
{b) We can assert.

Be careful, I'll have you in court once you start doing
this slippery slope.

I wish I'd heard the first part of your talk on Saturday.
The part I heard was really fine.

Thanks for the help.

Sincerely,

mc-‘*-n.’

liow

GB/sm



HARVARD LAW SCHOOL

CAMBRIDGE - MASSACHUSETTS - 0213R

May 14, 1979

Gary Bellow

Greater Boston Legal Services
Jamaica Plain Office

470 Centre Street

Jamaica Plain, Ma. 02130

Dear Gary:

Here are two paragraphs presenting economic arguments
on the issue of strict liability for landlord breach of an
implied covenant to keep rented premises up to code standards.
This is a rhetorical exercise, in which it is important to
keep in mind that the actual convincingness of the arguments
is totally dependent on what the underlying facts are. No one
knows what the facts are, and it would be impossibly expensive
to find out (if, indeed, it is possible to construct studies
that would yield reliable answers).

The Landlord's Argument

The imposition of strict liability rewrites the parties'’
contract ex post facto and amounts to giving tenants something
they didn't pay for. Either the landlord (LL) will shoulder
the burden, or he will pass it on toc the tenants in the form
of higher rents. If LLs dont or cant pass on the burden, (a)
they will be penalized, unfairly, for conduct involving no
fault on their part. (b) They will be forced to take needless
and undesirable precauntions to attain a level of perfection
in the delivery of maintenance services that no one really
wants. (c) The higher costs of doing business as a LL will
lead to abandonment of buildings rendered unprofitable by
judicial fiat, with consequent intensification of the housing
shortage (especially for the poorest tenants), reduction in
new construction, and higher rents for everybody. To the extent
that LLs pass on higher costs in the form of higher rents,

(a) there will be no "redistribution” from LLs to tenants, soO
the decision will not "help the poor." (b) Some tenants will
be forced to buy compulsory "breakdown insurance" through
higher rents, even if they dont want it, and would rathex pay
a lower rent and take the chance of an occassional failure,
through no fault of the LL, to maintain the premises at code
level, This is paternalism at its worst. (c) Other tenants,
the poorest, will be unable to pay the added cost of this
compulsory insurance, and will be forced to double up or move
into worse quarters, thereby increasing shortages for the
least well off and driving up their rents relative to those
of the better off.




page two, Kennedy to Bellow

The Tenant's Argument

Given the prior state of the law, LLs could have had
no valid expectations that they would escape liability for
code violations. Everyone agrees that the LL has some duty
to maintain. Even if the idealivere a negligence standard, it
would make sense to achieve if through strict liability here,
since the problems of proving negligence case by case make
it unworkable, in effect an invitation to massive LL non-
compliance. But strict liability is not unfair here: if
someone must suffer as a result of non-negligent code viola-
tions, it should be the LL rather than the tenant, since the
LL is responsible for the condition of the premises and is
in the best position to minimize violations in the future.
The LL will not take excessive precautions under strict
liability. If it would cost more to make repairs than the
tenant can collect in damages, L{ will forego the repairs
and pay the damages, rather than "overinvesting" in compliance.

Keeping buildings up to code and compensating tenants for
violations does of course cost the LL money, but this is a
real cost of being in the LL business. Profits LL makes by
failing to maintain or to compensate are illegitimate profits.
Making the LL bear these costs may lead to abandonment of some
buildings that cant be kept up to code and still yield a
profit. But the legislature in enacting the code clearly
expressed its intention that such structures be put out of
operation. Moreover, there is no reason to believe that there
are a substantial number of buildings that are really unprof-
itable if properly maintained. Many LLs make handsome profits
on sub-code buildings. Others scrape by .on such buildings
because they are over-capitalized. Given high mortgage payments,
these LLs can make a profit only if tney violate the law and
exploit their tenants. Refinanced at a value reflecting the
LLs' legal duty to maintain, there is no reason to believe
such structures would not be economically viable.

Some of the costs of strict liability will be passed on
to tenants, but it is impossible to say how much. Very likely,
the tenants will receive the benefit of insurance against
non-nkgligent violations at somewhat less than its cost, since
LLs will have to bear some of the burden. This is desirable
on egquity grounds. Many tenants would gladly have contracted
for this kind of protection at the modest cost involved. As
to those who would rather take their chances of living in
sub-code conditions, the passage of the code by the legislature
had already unequivocally overridden their preferences--if
housing code violations could be waived by tenant contracts
the codes would be a complete dead letter.

Caveat: I assumed throughout that the landlord's duty is
non-dlsclaimable.



