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Duncan Kennedy
TORTS SYLLABUS
PART Ill

TORT LIABILITY WHERE THERE IS A PRE-EXISTING
RELATIONSHIP BETWEEN THE PARTIES

Version of 1977

For a more developed version of the pro-con arguments
canvassed here, see “Distributive and Paternalist Motives in
Contract and Tort Law: With Special Reference to Compulsory
Terms and Unequal Bargaining Power.”






OUTLINVE, 1977

IIT. The Impact of Pre-Existing Relationship
on Tort Liability

At the beginning of these materials, I
described tort law as a collection of rules that
judges follow in deciding whether or not to grant
compensation for injuries not arising from a
breach of contract. While such a definition is
useful, it is also misleading. In this section,
we will examine in much greater detail the
relationship between contract law and tort law,
and in the process explore the impact on the rules
of tort law of the necessity of taking into account
a prior relationship between the parties to the
lawsuit.

Wwhen the parties have entered a contractual
relationship, and one party breaches, it is
common for the victim to bring an "action on the
contract for breach," or an "action in quasi-
contract for recission and restitution.” These
two actions are subject to a host of special rules
with a host of special exceptions, and these
rules are (a) different according to whether the
action is for breach of contract or in quasi-contract,
and (b) different from the rules that govern a
"cause of action in tort." There are three
particularly important differences between the rules
governing actions in contract and actions in
tort. (a) The torts statute of limitations is
likely to allow more time for the bringing of
actions than the one governing contracts. (b) In a
tort, but not in a contract action, it is normally
possible to collect damages for pain and suffering
or emotional harm caused by the violation of duty,
and, if the tort is intentional the rule of Hadley
v. Baxendale does not apply (cf. Vosburg) .
(c) In order to succeed in an action on the contract,
but not in a tort action, it is usually (but
by no means always) necessary to show that the
parties intended to create the obligation which the
plaintiff claimed the defendant breached.

The existence of different rules for these

two causes of action would not pose a seriocus
technical problem if there were also a set of

rules that allowed us to say of a given fact
situation: "Here, because the following elements

are present in the fact situation, the plaintiff must
bring an action on the contract and may not bring

an action in tort. If the plaintiff fails in her
contract action, she is without a remedy and her loss
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is damnum absque injuria (damage without infliction

of a legal wrong)." In most jurisdictions in the

United States, there are no longer any general

rules of this kind. It is still true that a

plaintiff who claims simply that she lost money

because she had to cover when a defendant seller

did not deliver the goods will not be allowed to

Sue in tort. But there are now no valigd generalizations
that can be made about when courts will react

in this way to injuries within relationships.

This is a fact of enormous importance to
lawyers who deal with such injuries. It means
that as time passes it has become more and more
frequently possible to bring tort actions, under
tort statutes of limitations, seeking tort damages,
for injuries that arise within or on the borders
of contractual relationships. To win such
actions, it is not necessary. to show that the
defendant breached an obligation that the parties had
Previously created, expressly or by implication,
in the contractual process. On the contrary, it
is often possible to win such actions in spite of
the fact that there is a good argument that the
parties expressly or impliedly agreed that the
defendant would not be liable for injuries of the
kind he has inflicted on the plaintiff. From the
point of view of contract law, the tort invasion
means (a) new remedies for injuries that have
all along been remediable in contract actions;

(b) remedies for injuries within the contractual
relationship that previously would have gone
unrecompensed; (c) new limitations on the ability
of the parties to control their relationship,
according to their respective bargaining power,
by limiting their duties to one another.

There are no logical limits to the expansion
of tort duties within contractual relationships.
Suppose we define a tort as an unprivileged invasion
of a legally protected interest. As we saw in
our discussion of intentional torts, the judges
must then decide what interests are protected.
The judges could define all contractual rights
as legally protected interests to be vindicated
through tort actions, and dispense with contract
altogether. There would still be special rules
governing injuries inflicted by refusing to abide
by agreements, just as there are special rules
for automobile accidents, competitive torts
and defamation. But all the special rules would
be part of a one general legal category of "eivil
wrongs," rather than divided into the mutually
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exclusive categories of contract and tort.

Something quite close to this actually occurred

in Renaissance England when the action of trespass
on the case expanded to include most contract
breaches. In the process, case both displaced

the actions of debt and covenant and created
liability for many injuries that had previously been
without remedy.

Conversely, judges could just as well accomplish
the expansion of liability that is now occurring
through tort law through the incremental modification
of contract law. "Implied" obligations within
a contractual relationship are sometimes imposed
because it is quite clear that the parties actually
intended them. But they are also imposed "as a matter
of law," guite independently of intent, and the
courts sometimes refuse to allow the parties to
effectively disclaim these obligations. The
process of "implying" obligations in contract is
not significantly different from that of creating
"legally protected interests" in tort. Indeed,
there is now a considerable body of schelarly
opinion that holds that the recent expansion of
semi-voluntary or involuntary obligation within
the contract cause of action has already almost
abolished the distinction between contract law and
tort law. (Gilmore, The Death of Contract, ch. 4,
1974).

The absence of logical limits to the expansion
of liability (whether from within contract or
through the tort invasion) does not mean that
the expansion ought to occur. The point is merely
that what limits there are derive from our ideas
of policy, exactly as was the case in our discussion
of compensation for intentional economic harm
in Section I of the course. As we have seen
throughout the course, there are a rather small
number of policy arguments that recur on each side
of the debate about the expansion of liability.
There are special versions of these arguments that
are customarily employed when the issue of liability
arises within a relationship whose legal content
the parties can easily vary by contract. There
is also a special version of the economists'
claim to be able to "resolve” the policy conflict
by reference to the concept of "efficiency."

I have divided these materials as follows:

A. Relationships Short of Formal Contract

B. Contractual Relationships

1. Insurance contracts
2. Landlord's duty to repair

3. At-will employment contracts
4, Fraud and products liability

5. Malpractice






-.Lf._

A. Obligations Arising From Relationships
Short of Formal Contract

In the late 19th century, is was a common
view that tort law consisted or ought to consist
only of obligations that were sufficiently minimal
and sufficiently abstract so that they would apply
between strangers. Such, for example are the
obligations to avoid intentional or negligent
invasion of another's interest in bodily security.
The existence of a relationship with another
person did not create any new tort duties,
indeed it was more likely to extinguish them (as
in the case of privity). Of course, relationships
constantly lead to other kinds of legal obligations
that had not existed when the parties were
strangers, but these must be derived either from
agreement (contract) or from the specifically
fiduciary character of the relationship (e.qg.
guardian and ward).

This view was implicitly individualist. It
meant that there was a gap in the legal system:
the courts treated people whose actual relationship
might be highly developed, with consequent feelings
of moral obligation going far beyond what would
exist between strangers, as though they were
in fact strangers, on the ground there was no legal
category lying between strangerhood and formal
contract. Over the last 75 years, this gap,
which was never total anyway, has gradually filled.
The judges have operated from both sides, so
to speak. On the contract side, a variety of
doctrinal shifts have made it easier both to
establish the exjstence of formal contractual
obligation (rel%tion of rules of offer,
acceptance and consideration) and to establish the
borderline causes of action in quasi-contract
and promissory estoppel. From the tort side,
the important developments have been (a) the
abolition or limitation of defenses based on
non-contractual relationship (assumption of risk;
duty of landowners to licensees and social invitees;
intrafamily immunity) and (b) the expansion
of liability in situations where there has been no
"act," but the existence of relationship makes the
failure to act as morally reprehensible as an
act would be between strangers. This section
traces both of these developments.






~. Contractual Relationships

We will take up five kinds of contractual
relationship within which the issue of tort
liability has begqun to arise frequently. These are
insurance contracts, employment contracts, leases,
contracts for the sale of consumer goods, and
contracts for the provision of medical services.
Each of these fields has its own specialized body
of legal doctrine, and the developments we will
examine have occurred under different rubrics
and at different rates from field to field. As a
result, it has traditionally been possible for
those who deny that change is occurring or ought
to occur to argue that each is "exceptional,”
or that some four of the five are exceptional,
while the fifth "used to be governed by sound
principles" but is unfortunately now moving in
directions "foreign to the common law" (i.e. it is
becoming "exceptional" as well). The problem with
this attitude is that, taken together, insurance,
employment, leases, sales of consumer goods and
malpractice cover a very large proportion of the
total legal experience of the average person. If
they are all to be treated as exceptional, it is hard
to see where we will find the "normal" law of
contracts affecting normal people.

The cases demonstrate not that there is a
uniform and harmonious process of change going on
across all doctrinal boundaries, but that
the same conflict, resolved sometimes one way and
sometimes another, recurs from area to area. There
may be good reasons why the tort invasion should
expand liability more or less in one field by
contrast to another. Or it may be that differences
in treatment reflect not a meta-principle of
"appropriate tortification," but merely differences
in the judges' understanding of the issues, or
differences in the strength of the two sides of
the argument at different times and in different
jurisdictions. It will come as no surprise that
the evidence suggests to me that what is involved
is the gradual and uneven emergence of a consciousness
of contradiction that cuts across doctrinal
boundaries.

For all five issues, it is important to
try to assess the lengths to which the court is
willing to go to impose its conception of how the
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parties ought to behave. It is a commonplace

that there are many degrees of interventionism:

(2) the court may use tort law to impose more
extensive damages to recompense the plaintiff

for actions by the defendant that are clearly

in breach of contract under existing contract

law; (b) or it may use tort law to add to the
already substantial list of contractual duties
that the law impose on contractual parties in

the absence of a specific disclaimer; (c) or it
can add to the list of duties that the parties are
not free to disclaim or otherwise modify by contract.

These different kinds of intervention shade
into one another by imperceptible degrees, as the
cases will show. A particularly frequent kind
of ambiguity arises because the decision to
impose liability for a particular kind of conduct
in the absence of explicit contractual provision to
the contrary may be tantamount to imposing a
non-disclaimable duty. This will be the case where
the behavior in question is of a type that it would
be very costly or perhaps embarrassing for the
parties to deal with in advance through contractual
language. An equally frequent situation is that
in which the contractual language might be construed
as a disclaimer of liability of a particular
kind, but is susceptible of a forced but not
altogether crazy interpretation in the opposite
direction. When the court chooses the strained
construction, or imposes a duty while simply
ignoring the arguable language of disclaimer, it
is doing more than merely interpolate a new term,
though less than imposing a clearly non-disclaimable
duty.

It is crucial to distinguish between two
arguments against the interpolation of a new
obligation into a contract. One argument is
good only for the particular case before the
court, and does not apply to the new rule in general:
it is that the parties entered the relationship
with the then-existing law in mind. To change
the law ex post facto, after the defendant had
relied on the pre-existing rule that absolved
him of liability for the damage he has caused, is at
least unfair, and may fall only a little short
of a taking of property without compensation.

I will call this the "reliance/surprise argument."

It applies only to the retroactive effects of the
decision, and should be sharply distinguished

from the argument that the imposition of a new

duty will, in the general run of future cases,

pPut an unfair burden on the party obligated.

In this second, future-oriented argument, it is

of course crucial to know whether defendants as a class
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will simply pass the costs of the new burden on
to someone else, and, if so, to whom.

in each case of intervention, the court will
have a choice between imposing a duty merely to
refrain from intentional harm of the kind in
guestion, a duty to refrain from both intentional
and negligent harm, and the imposition of strict
liability. There will also be a choice between
casting the new duty as one in tort or one in
contract. Although we will deal here only (or
almost only) with cases in tort, it is important
to keep the contractual alternative constantly
in mind, since in some jurisdictions it may offer
a better or the only argument on a given issue.
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Two Outlines on Compulsory Terms

These are two outlines of issues, designed to help you
to sort out, rapidly, the pros and cons of lsgal rules specifving
compulscry or semi-compulsory terms in contractual relationships.
The first outline feals with issues that arise for all compulsory
terms. The second deals with the differences between neyglicence
and strict liability as the duty of care for the performance of
a compulsory term. Both outlines are rather summary and
abbreviated. Much of the detail is filled out in the readings;
I will deal with the rest in class, to +he extent time permits.
Please try to usa the outlines as checklists to make sure you
have fully considered the cases.

FIRST OUTLINE: COMPULSORY TERMS IN GENERAL

A. Analyzing the legal situation
1. what is the legal form of the compulsory term?

a. a rule defining certain conduct within a relationship
of a particular kind as tortious

i. when engaged in intentiorally
ii.. when engaged in nagligently
iii. whenever engaged in (strict liability)

b. a rule defining some sct of contractual expectations
as a legally protected interest, whose invasion is
a tort

c. a general tort rule (applying both outside and
inside ccntractual relations) particularized to
govern a constellation of facts that only arises
within a particular contractual relationship
(intentional infliction of emotional harm;
outrageous conduct; Zeceit

d. an implied contractual term treated as though it were
an inference of the actual intent of the parties

2. Possible differences between a contract and a tort action

a. disclaimability of the duty may be greater in
contract action.
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b. damages for mental suffering or outrage generally
not available in contract

c. the rule in Hadley v. Baxendale vs. proximate cause
d. 'statute of limitations often runs longer in tort

e. willingness to create new duties may be greater in
tort

f. standard of care in performance of duties is generally
strict liability in contract, varies in tort.

g. other

3. Is the obligation created by the rule disclaimable?

4. are there legal obstacles to disclaimer

1. the term is illegal and will never be honored
ii. there is a rule of construction that makes

it difficult to draft an effective disclaimer
{contra proferentem)

b. are there practical obstacles to disclaimer

i. it would be more expansive than it would
be worth to try to draft a way out, either
because it would be technically difficult or
because the obligation is so insignificant
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that it can be ignored.

ii. the disclaiming party would be embarrassed to
disclaim

B. <The Gains and Losses from Enforcement of Compulsory Terms

1.

Wwho bears the cost?
a. buyers in gereral
higher price

i. some forced out of the market and spend money
on next most favored good -

i
i

b. ‘sellers in general

j. lower returns per unit
ii. fewer units sold

c. third parties

i. the industry factors of production

ii. dependents of buyers & sellers
Who gains?
a. injured buyers who would not have self-insured

b. buyers in general, who would have had to pay more
to self-insure

¢c. the people who would have had to pay more social
insurance if society (the state) had chosen to
compensate the victims

d. other industries, which gain by the purchases of
buyers forced out of the market by the compulsory
term

C. Why Would Anyone Ever Favor Interference with Freedom of

1.

Contracts (Transaction Costs, Paternalism, Regulation)

In order tc force the parties to the agreement that

they would have reached if they hadn't been prevented by
transaction costs, and thereby make everyone (almost)
better off tnan they would have been under freedom of
contract.

Paternalism: In order to force the benaficiaries of the
duties imposed into the "~orrect” cheoice, rather than
letting them make the "jncorrect® choice.

a. the notion here is that one party does not know
his' "real best interests," and should not be
allowed to injure himself by entering into the
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contractual relationship without the protection
afforded by the compulsory term. If a person
will not enter into the relationship if she

has to pay the price of protecticn, then it is
"better for her" not to enter it at all.

b. 'This argument is often supplemented by reference to the
interests of third parties, for example family members
who may be injured, or the Feople whe will have +o

pPay to compensate victims who do not insure themselves.

Bargaining Power, Regulation, Redistribution

(Note: compulsory terms designed to eliminate the effects
of transaction costs--1 above--and those motivated by
pate.snalism--2 above--have redistributive effects,

making some people better off and others worse off.

But those are "side effects" rather than motivating
purposes for imposing the compulsory term. Here we zare
dealing with a positive argument that actually justifies
the compulsory term by reference to redistribution)

a. ‘'Urnequal bargaining power"

i. The basic problem with the idea of inequality
of bp is that it is meaningless unless you can
point to a situation in which bp is not unequal.
There are threes wavs in which people Try toc
do this: (1) there is equality of bargaining power
when the market is competitive because of the
Presence of many buyers and many sellers; (2)
there is equality of bargaining power when the good
being bargained over is not a necessity, but there
is inequality where the good is a necessity; (3)
there is equality of bp when the outcome of ths
bargaining process corresponds to a just {(or n aral)
price and fair terms for the.commodity--~deviat-.n
from just price and/or fair terms is conclusive
evidence of inequality.I want to araone aere “nat
the use of the concept ¢f ineqguality of bargaining
Power is almost always confused or obfuscatory.

1i. If there is inequality of bargaining power in any
market which is less than perfectly competitive,
then there are Precious few markets anvwhere in
.the U.S. that ought not to undergo intensive
judicial scrutiny to cdetermine tre substantive
fairness of contract terms. I am no partisan of
free market economics and I would be more than
willing to contemplate a large increase in social
control of prices and terms. But the people

who propose this criterion for intervention never
€eem to be willing to take the idea to its
logigal conclusion. They don't want to propose

a criterion of fairness that would put trhe whole
economic system in jeopardy. Furthermore, if one
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ijs willin- ¢ contemplate a large scale attack
on the ex:-cise of monopoly or oligopoly power
in the economy, it is not usually because one
thinks that the prices and terms that result
from perfect competition are somehow a priori
the "right" ones. If the economic system is
unjust (and I think it is), it is not because
it operates through imperfect markets, but
because the distribution of welfare, power
and access to enlightenment is skewad by the
class system, race and sexX. 1f compulsory
terms are desirable, it is because of their
impact on these substantive inequalities, not
ccause they "rectify unequal bp."

The notion that a good is a "necessity” and that
buyers of it therefore have less bargaining

power than sellers has no more than a grain of
truth to it, even assuming that we can come up
with a meaningful definition of what goods are
necessities. If the market for the necessity is
competitive, then the price and terms are
determined by the mutual pressure of supply

and demand, on the basis of the preexisting
distribution of income. If there are only a few
sellers, then they may be able to charge higher
prices than they could if there were mrany sellers.
Food, shelter and clothing are no different in
this respect than other commodities like yachts

or ostrich feathers. When people say that :
bargaining power is unegual "because the commodity
is a necessity," they usuzlly mean somethirg like
"the poor should have more money so they could

buy more of this kind of commodity, since they
really need it badly." Or they might mean,
msellers ought to sell necessities to buyers at
lower prices than prevail in the existing market,
and on good terms, because sellers as a class

are petter off than buyers and should share some of
their wealth with them." Once again, the

real objection is to the underlying distribution
of income, zand the "necessities" rubric is just

a way to make a fundamental attack into a limited
and superficial one.

mhe final notion is that of just price and fair
terms. It is very hard to figure out what people
mean by just or "natural" prices and terms.
The notion is often invoked in response to a
"shortage" producing an "artificially inflated”

or "extortionary" price. In this context, it

is sometimes meaningful to argue against a price
on the ground that sellers have a moral obiigation
not to take advantage of "temporary" variations

in supply and demand. Rather, according to this
notion, they should devise some non-price method
for rationing the short good, keeping prices
steady until "normal" conditicns return. I

tend to favor this idea, but on income distribution
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grounds: the sellers have no particular claim

to get rich when everyone else is getting
poorer, and poor buyers shculd not suffer

more than rich ones from market fluctuations.
But this is an income distribution argument
about equity between social classes during
periods of retrenchment, and should be
acknowledged as such. Another aspect of the
just price notion is that certain groups have

a claim to maintenance of their old welfare rositions
when changes in technology or tastes threaten

to reduce their wealth permanently. They have

a right to a particular level of income, and that
denand gets put in terms of a "just price for
farm products,” or a "fair return for labor," or
"shelter at prices all can afford," or "food
prices are outrageous." It seems to me simply

a mistake to think the real issue is the

price or terms in question: the real issue is
income distribution, and particularly the
distribution of income losses between relatively
richer and poorer groups in the population.

The concept cof bargaining power is perfectly
intelligible when it is used to make comparisons
between buvers or between sellers. One can say
that 2 starving person dealing with a monopclost
has less bargaining power, i1f the issue is food,
than a middle class buyer in a perfectly competitive
grain market. Or that a non-English speaking
immigrart who does not understand the market

is more likely than the "average citizen" to be
ripped off the first time they rent an apartment.
Or that a motorist in a broken down car on a
Sunday night on an interstate has less bargaining
power vis-a-vis a towing service than the same
motorist on a weekday in a built up suburb. But
none of this has to do with eguality between
buyer and seller, which seems to me a meaningless
notion.

The argument from inequality of bargaining power

is nonetheless enormously popular, since it makes
it sound as though there is a "neutral" standard
for deciding when we can intervene with compulsory
terms to help one partyat the expense of the other.
Liberal judges want to be able to impose compulsory
terms in favor of some buyers at the expense of
some sellers without having to attack the whole

economic system, and without being accused of being

radicals. The ineguality formula sounds 2as though
it will apply in some cases and not in others,

and it scunds as thouch it identifies cases where
any right-thinking person would want %o help

out the weaker party. But, in fact, if vou take
it seriously, it just means that the judge is free
to try to redistribute income from some people

to other people, on the ground that the existing
distribution is unfair -
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b. The redistribution of income and wealth from one group
in the ponulation to another. This is a perfectly
intelligible goal (unlike "equalization of bargaining
power™), and it is possible to accomplish it, in
some sSituztions and to some extent, by the insertion

_ of compulsory terms into bargains. But if one wantsto
justify a compulsory term on the ground that it

. redistributes income in a desirable way, it is necessary
to first establish the following:

i. that the actual effect of imposing a compulsory
term will be to redistribute income (the
problems of "pass along", forcing people out
of the market, and forcing peoplie to buy goods
that they don't want to spencd their already
limited income on}. i

ii. That redistribution between the groups
involved in the transaction is in fact "desirable."

ijii. That there is no better way to accomplish the
redistributional goal.

D. Objections to Interference with Freedcm of Contract

l.

The Transaction Costs Argument: The objection to
interfering witn ireedom O contract in order to force
the parties to make the agreement they would have

made absent transaction costs is "wrong on the facts.™

a. This objection sometimes takes the strong form of
asserting that it is simply impossible to determine
what the parties "would have" agreed to: the only
valid evidence of people's preferences is what
they do with their money in the market, and all
other methods smack of paternalism.

b. A weak form is that it is impossibly difficult to
make such calculations in practice, so judges should
stay out of it for reascns of formal realizability.

c. A third, tricky form, is to offer a substantive
justification of the choices actually made--arguing
either that transacticn costs did not in fact impede
bargaining, or that bargaining ould have produced
exactly the same result as actually occurred.

Paternalism: It is important to distinguish four different
objections to judicial paternalism.

a. The “"philosophical objection:" It is "meaningless”
to speak of a person being better off as a result
of being forced to choose something they didn't
want. The only meaningful criterion of better offness
is what people choouse frecely. Compulsory terms
reflect the desires of thosz who inpose them, and
have nothirg to dc with the welfare of those they
supposedly "benefit.”
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The "rights objection”": People have a right to choose
anything they want to, as long as the choice doesn't
injure others. It makes sense to invalidate the
transacticns of infants, the inszane and people under
iuress because they lack free will. But if a person
suffers frcm nc such incapacity, it is a fundamental
principle of a free society that a verson should be

-allowed to make wrong choices without state interference

(this is what I have been calling the "self-determination"

argument.)

The forinal realizability objection: Although it

may be true that poeple sometimes maxe the wrong
choices, it 1is dangerous and impractical to give
judges power to correct them. It is better to take
the chance that people will often choose wrong

than to take the chance that judges will abuse their
power and arbitrarily impose their values on others,
as well as embroiling the legal system in a hopelessly
uncertain morass of vague arguments about what is
"really in the consumers' best interest."

The institutional competence objection: It may be
be valid to correct peoples' choices bv imposing
compulsoryv terms, but judges are the virong people
to do it. They are appointed not elected, their
role is to apply law, not to make it, and they lack
the information and the enforcement resources that
would be necessary to make this kind of decisicrn in
a rational way.

The Redistribution of Income: There are two different

sets of objections o judicial imposition of compulsory
terms, depending cn whether the opponent is a conservative
or a liberal.

d.

Conservative objections:

i. "Long term social welfare objection®: This is
an objection to redistribution from rich to poor
"on the merits." The claim is that over the
long run the poor will be worse off if they
despoil the rich, because tre only way to make
everyone better off is to accelerate economic
development, and economic development is
dependent on (1) a high rate of saving and
investment, which the rich accomplish and the
poor do not, and (2) stimulation of innovation
and effort by giving high rewards to those who
make the greatest contributions to economic
welfare--riches in our society are the reward for
high contribution, and if vou want the high
contributions,wnich benefit everyone, then
You have tc put up with the inequalities and the
shert term low standard of living of those at
the betteom.

The rights objection: People come by property

in scme lawiul way (gift, inheritance, creating it
through their own labor, paving somcone else to
create it, or buying it from someone). It is

b nid
e
.
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then legally theirsf? Someone approaches them and
wants to buy it from them. The owner is not
legally obliged to sell. No matter how badly
the potential purchaser needs or wants it, the
legal system puts no obligation on the owner to
.heip the other person for free (no duty to act).
The buyer makes an offer, without the

. owner exercising any compulsion. .The buyer
is neither an infant nor a lunatic.. The
owner would rather have the roney cffered than
the property, and the buyer would rather have
the object than the money. Can't we say that the
owner has a right to accept the offer, take the
money and part with the property? And if the
owner has a right to sell for whatever price the
buyer offers, how can anyone object O the owner
selling on whatever centract terms he and the
buyer agree on? It may be that the seller is
richer than the buver, but all ithat means is that
through lawful means the seller hes dccumulated
more property. mrying to equalize them by
controlling their contracts viclates both their
rights: the sellers lose their right to sell on any
terms they want to, and the buyers lose their right
to buy on any terms they want to. The result fcr
the buyers is that some of them will be forcibly
prevented from making the purchase they wanted to,
and will have to buy something they wanted less.
Ir the name o redistributicn, each has been
deprived of his rights.

iii. The formal realizabilitv obiection: Both the
standard oi inequality O bargaining power, and
the general goal of redistributing income in
a desirable direction, are hopelessly vague.

If judges try to apply them, there will be
opportunity for every kind of arbitrariness and
judicial tyranny masquerading as "law." Moreover,
the uncertainty generated by knowing that your
transactions may be interfered wiin arbitrarily
will discourage all kinds cf individual egffort

and enterprise, and will reduce the pace of
economic activity, making everyone worse off than they
would have been had we been willing to tolerate a
certain amount of social injustice 1n exchange

for a climete favorable to productive effort.

jv. The institutional competence obiection: It may

be periectly legitimate zor the legisiature,
democratically elected, to pass law designed to
redistribute income and wealth. That is at least
part of the goal cf the tax system, the labor laws,
the antitrust laws, the welfare systen, and a host
of programs supposed to "equalize" the regions

of the country. But it is a completely different
matter for judges to do this. Wotning cculd be
more clearly a “"pclitical" as opposecd to a "legal"
question than the distribution of income. And no
task is less suited to keinyg accomplished chrough’
individual lawsuits based on facts of particular

cases. It's not just that it violates the sevnaratinn
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of powers and the elementary principles of
democracy. It's also that the judges will
make a hopeless botch of it.

Depressed liberal objections:

(=8
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iv.

Courtroom victories have little impact on the

real world. <Consumers are generally unaware

of their rights and/or too poor and disorganized

to exercise them effectively. Enforcement costs
are so great that the rights are merely thecretical.

Insomuch as income is redistributed, it is from
the poor to the middle class, who are the only ones

" for whom the new obligations have any meaning,

(pass along, forced out of the market, etc.).

Corporations do not egual "the rich," and
corporate power is not in any way dependent on
control of contract terms. It is ridiculous
to think that the overall distribution of
income in this country or the total power of
corporations have been even slightly modified
by the rise of judicial consumer Protection.

The minute judicizl activity poses a real thresat
to corporate interests, those interests simply
roll back the court decisions in the state

legislatures. The judicial reform movement will

be tolerated only so long as it remains practically
insignificant.

While it remains insignificant, there is every
reason for the rich and the corporate powers to
tolerate it, since it diverts activist energies
into a dead end and gives people a powerful
illusion that "the public interest” is winning
victories over the "vested interests® when in
fact nothing is happening.

The main impact of consumerism has been to create
legal complexities and a regulatory morass which
large corporations can handle relatively easily,

but which make it increasingly difficult for small
Or new businesses to survive in the market. The
overall effect is to shut down opportunities for

the lower middle class, reduce the overall level

of competition in the economy, increase the power

of large economic units, and put consumers even

more completely at the mercy of the giants than they
were (o0 begin with.






TORTS IV--Kennedy

SECOND OUTLINE: THE CHOICE BETITEN NEGLIGENCE
AND STRICT LIABILITY IN COMPULSORY TERIS

There are two issues:
the level of investment in safety

what happens to accident losses that occur in spite of
investment in safety

The background gquestion is: what would hapren i we imposed no
duties at all on sellers o buyers for injuries caused
by products or services? That is, what would happen
under caveat emptor?

The first step is to imagine a totally unrealistic situation
in which buyers and sellers have total knowledge oi ail
risks and all conseguences, and in which there are
no impediments to bargaining to an individualized
transaction in every case.

In such a situation, buyers would offer some increase in the
base price of the commodity in exchange for particular
jnvestments in safety, and they would also be willing to
pay somethirg for insurance through the price against
injuries that occur in spite of investment in safety.

Sellers might or might not be willing to provide the services of
investment in safetv and insurance against accidents
at a price consumers were willing to pay. If no bargains
about safety and insurance wvere struck, we could conclude
that the services were not worth to cconsumers that it would
have cost sellers to provide them.

The bargains that were struck or not struck about accidents would
reflect the buyers' risk preferences. In other words,
if buyers were aware of a risk, say a 10% risk of
a $100 accident, which could be prevented by a precaution
that would cost only $5, they might or might not be
willing to pay the $5 to get the seller to take the
precaution. They might prefer $5 in hand to a 10% chance
of avoiding a $100 loss. If that were the case, then
they would be "risk preferers." On the other hand,
buyers might be willing to pay $12 in advance to avoid
a 10¢ chance of a $100 injury, in which case they would
be "risk averse.”

The same analysis applies to bargains about compensation for
accidents occurring in spgite of the taking of precautions.
Some buyers would not want insurance even if the preniums
paid in advance were sure to pe less than the compensation
received for injury to them. Others would buy the insurance
even if the premiums were very likely tc be more than the
cost of the injury.

There is another reason than risk preference why buyers might be
unwilling to bribe sellers to take precautions or provide
insurance: buyers might feel ‘.aat they could achieve the
same bencfits on their own at less cost . For example,
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they might calculate that a product was dangerous to
most people because mest people are ignorant and
careless,.but not dangerous to ther because they were
knowledgeable and careful and knew how to use it

safely. Or they might prefer not to buy insurance from
the seller because they could get their own personal
injury and lost wages insurance for less than it would
cost to buy it from the seller. Or they might be
confident that if injured they would ke compensated from
other sources, such as family menbers or social insurance

or charity.

In short, if there were no duties at all on the seller--caveat
emptor--and there were a world of perfect information angd
costless bargaining, the bargairs struck would reflect
the particular tastes and particular alternatives of
buyers. No buayer would have to buy a level of protection

higher than he wanted.

There are two reasons why one might favor interference with this
free contractual outcecme, even maintaining the assumption
of perfect information and costless bargaining, these being
the general reasons discussed in the first outline: paternalism,
and the desire to redistribute income from sellers to buvers,

or among buyers.

Paternalism justifies nondisclaimsble negligence liability for
the seller on the ground that the buver's risk preference
is "not in his best interest," If we think buyers will not
voluntarily contract with sellers to have the sellers exercise
due care, or that buvers will only pay sellers for cbvious
Or very cheap precautions, then we may feel that buyers
would be better off if we forced them to pay for the level
of precautions that judges and juries think amount to
due care.

Redistribution justifies a nondisclaimable regligence duty on
sellers if we think the shape of supply and demand curves
is such that sellers will end up taking the precautions
and passing on less than their full cost in price increases.
But we have to take account of buvers forced out of the
market, and of the impact on marginal sellers.

But it is important that a negligence duty will not have any
impact on consumer choices about insurance to cover the
losses from thcse accidents that occur even after sellers
have been forced to exercise due care. The negligence term
leaves consumers free to pay sellers a premium for insurance
against these losses, or to choose to buy insurance elsewhere,
Or not to insure at all and take the chance that they wen't
be injured, or that their injuries will be compensated from
other sources. ’






